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INTERNATIONAL LIABILITY FOR MOB 
INJURIES. 

It is the undeniable right of every sovereign State, and 
to a reasonable extent the duty as well, to protect the 
persons and the property of its citizens visiting or domi- 
ciled in a foreign country, and when they are injured in a 
manner not warranted by the principles of international 
law, to intervene in their behalf If the foreign country 
permits aliens thus to visit or reside in its territory, it 
impliedly guarantees them the same measure of safety 
and protection as is provided for its own citizens. Should 
it fail in this international duty in any respect, the govern- 
ment of the injured alieri has a just cause for intervention 
and complaint. The principle was stated concretely by 
Chief Justice Marshall to be that 

" The American citizen who goes into a foreign country, although 
he owes local and temporary allegiance to that country, is yet, if he 
performs no other act changing this condition, entitled to the protec- 
tion of his own government ; and if, without the violation of any 
municipal law, he should be oppressed unjustly, he would have the 
right to claim that protection, and the interposition of the American 
government in his favor would be considered as a justifiable interpo- 
sition." ' 

This language was adopted as correct by Mr. Webster, 
then Secretary of State, in his report to the President on 
Thrasher's case,'' and has been since generally approved 
as embodying an accepted principle of international law 
and a rule for the guidance of the government of the 
United States. 

1 Murray v. Schooner " Charming Betsy," 2 Cranoh, 120. 
» 6 Webster's Works, p. 523. 

(69) 
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It being conceded, then, that an alien may, under cer- 
tain circumstances, claim the protection and intervention 
of his own government, the more difficult question remains 
as to what offences against the alien will warrant such in- 
tervention and a demand for redress. An offence against 
an alien may be against a domiciled alien, or a visiting 
alien, or against an alien diplomatic or consular agent. 
The offence may be committed by private citizens or by 
the public authorities, or even by other residenjt aliens.- 
It is necessary, therefore, in determining the extent of 
responsibility which the alien's government may justly 
throw upon the government where the offence is com- 
mitted, to distinguish somewhat clearly each of these 
cases. 

In the case of a domiciled alien the duty, and even the 
right, of his native government to interfere in his behalf 
may be greatly diminished or even lost by his own act in 
deliberately submitting his person and property to the 
jurisdiction of the country of his domicile. Any other 
rule would lead to endless international disputes of the 
gravest character, and give to the alien a double status — 
that of a citizen of his own country for the purposes of pro- 
tection, yet without corresponding duties and obligations, 
and that of a permanent resident of his adopted country, 
deriving from it support and protection, yet with a reserved 
right of appeal to another sovereign power. Mr. Marcy, 
when Secretary of State, stated the rule to be observed in 
such cases with great clearness and force : 

" It is essential, he said, to the independence of nations, and to the 
public peace, that there should be some limit to the right and duty of 
a government to interfere in behalf of persons born or naturalized 
within its jurisdiction who, on proceeding to a foreign country, and 
being domiciled there, may receive injuries from the authorities 
thereof. By the general law, as well as by the decisions of the most 
enlightened judges, both in England and in this country, a neutral 
engaged in business in an enemy's country during war, is regarded as 
a citizen or subject of that country, and his property, captured on the 
high seas, is liable to condemnation as lawful prize. No sufficient 
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reason is perceived why the same rule should not hold good in time 
of peace also, as to the protection due to the property and persons of 
citizens or subjects of a country domiciled abroad." ^ 

Sir Robert Phillimore states the rule as follows : 

"The distinction between domiciled persons and visitors in or pass- 
engers through a foreign country is never to be lost sight of, because 
it must affect the application of the rule of law which empowers a 
nation to enforce the claims of its subj ects in a foreign State. The 
' foreign domicile does not indeed take away this power, but it renders 
the invocation of it less reasonable, and the execution of it more 
difacult."^ 

In accordance with this rule, our government has fre- 
quently declined to interfere for the protection of citizens 
who, by acts indicating an intention to subject themselves 
permanently to a foreign jurisdiction, have thereby lost 
the right to claim the protection of the home government. 
Thus it has been held that failure to pay the income 
tax, enlistment in a foreign army, permanent residence 
abroad, and avoidance of the ordinary duties of citizen- 
ship, may be sufficient to release a government from its 
duty of protection. In the once famous cases of Arbuthnot 
and Ambrister, executed by General Jackson in 1818 for 
complicity in the Seminole War, the government of Great 
Britain, to which they owed allegiance, declined to inter- 
fere on the ground that by inciting an attack on a friendly 
government they had forfeited the protection of their own 
government. 

If, however, the alien be only transiently visiting or 
passing through a foreign country, his -status is wholly 
different. In such a case he loses none of his claims on 
his own government, for the reason that he evades none 
of his duties to it. He is merely the guest of the foreign 
country, owing it the duty of obedience to its laws and 
entitled from it to protection in person and property. 

1 Letter to Mr. Clay (Peru), May 24, i8ss, 2 Whart. Dig Int. L.., 447, 448. 

2 2 PhiU. Int. L., 6. 
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Any offence against him must be treated as an offence to 
a friendly alien, for which reparation, in proper cases, may 
be demanded by his government. 

This distinction between domiciled and visiting aliens 
may be rendered unavailing by reason of treaty stipula- 
tions fixing the status and rights of all aliens domiciled or 
visiting in a country who are subjects of the other treaty- 
making power. In such cases the obligations of the coun- 
try in which the alien may reside or be temporarily visiting 
are fixed by the terms of the treaty, and not by the princi- 
ples of international law. It is now common in treaties of 
amity and commerce to make such stipulations, and an 
injured alien may now generally claim redress under the 
terms of such a treaty. 

In case the alien had a representative character, either 
diplomatic or consular, an injury to him is regarded as in 
effect an injury to his government. It is true that consular 
agents are not entitled to the same privileges and immu- 
nities as diplomatic agents, but they are, nevertheless, 
representatives for special purposes of their own govern- 
ments, and any unlawful violence offered to them is an 
insult to the sovereignty which they represent. 

As to the agents of the injury the distinction may be 
even broader. There is not believed to be any distinction, 
however, between injuries committed by citizens and by 
resident or visiting aliens. In either case the rights of the 
injured alien have been invaded while submitting himself 
to the protection of a foreign State, and that State owes 
him equal protection against the wrongful acts of its own 
citizens and those of other aliens whom it may have re- 
ceived within its territory. Such protection consists, at 
least in civilized States, in opening to him impartially the 
door to redress, usually by means of its courts, and in some 
cases by executive action. But if the offence be committed 
by the public authorities of the country the case is far 
different. Under such circumstances the government of 
the alien may insist immediately upon reparation if the 
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injury is the result of positive violence or maltreatment. 
Such act of the authorities may, moreover, be either 
positive or negative. They may use unlawful violence; 
they may connive at unlawful violence ; or they may 
wilfully neglect to provide protection against unlawful 
violence. In any case, the government for which the 
authorities act becomes liable for the wrong-doing of its 
agents. 

The application of these principles to cases of injuries 
to aliens arising out of the violence of a mob is not diffi- 
cult. 

It would seem reasonable that no greater international 
responsibility should rest «pon a government for the 
unlawful action of a mob than for the unlawful action of a 
private individual. And in general this proposition is 
true. It is only when the government either, having 
knowledge of the intention of a mob, fails to use due 
diligence to prevent it from assembling and executing its 
design, or else, having knowledge of its actual and con- 
tinuing violence, fails to use due diligence to suppress it, 
that any responsibility can attach to the government, as 
such, for the injuries suffered by the aliens. This is be- 
lieved to be a fair statement of the rule of international 
law as it is applied in practice by the powers of the civilized 
world. 

In addition to this rule, however, and in many cases a 
corollary of it, is the further rule that the government is 
under an international obligation, first, to use all proper 
means for the punishment of the offenders, and second, to 
provide a legal remedy to the sufferers or their representa- 
tives. Upon the first point, our government has again and 
again enunciated the principle that a wilful neglect to bring 
the transgressors to justice is an implied sanction of their 
acts. This was so declared by Secretary of State Marcy 
in 1854, with regard to the outrages committed by the 
lawless inhabitants of Greytown upon the persons and 
property of American citizens engaged in inter-oceanic 
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transit across Nicaragua. It was so admitted to be the law 
of international obligations by Secretary of State Fish in 
187s, in reply to the claims of Mexico based on the murder 
of Mexican citizens by Texan border raiders. Upon the 
second point there is a like uniformity of utterance by the 
State Department of the government of the United States. 
As early as 1793 Jefferson, as Secretary of State, declared 
the test as to the right of intervention to be, 

" Whether the party complaining has duly pursued the ordinary 
remedies provided by the laws, as was incumbent on him before he 
would be entitled to appeal to the nation, and if he has, whether that 
degree of gross and palpable negligence has been done him by the 
national tribunals which would render the nation itself responsible for 
their conduct." ' 

The universal rule in such cases is that the injured party 
is bound to exhaust the judicial remedies afforded him by 
the municipal laws of the place of the injury before he can 
appeal to the executive department of the government 
for redress. This principle carries with it the corollary 
that a State is bound to supply a judicial remedy or to be 
held at once responsible through its executive department. 
It is therefore the practice to submit claims for indemnity 
in such States as China directly to the executive depart- 
ment, while in European States they must first be adjudicated 
by the courts. There must be a remedy somewhere, and if 
the State provides no judicial remedy, another State whose 
citizens have been injured may demand redress of the 
government through diplomatic channels. The law on 
these two points was well stated by Mr. Fish in these 
words : 

" The rule of the law of nations is that the government which 
refuses to repair the damages committed by its citizens or subjects, to 
punish the guilty parties or to give them up for that purpose, may be 
regarded as virtually a sharer in the injury, and as responsible 
therefor."* 

• Letter to the Attorney-General, Mar. 13, 1793 ; 2 Whart. Dig. Int. L., 675. 
2 For. Rel. of U. S., 1873, *'"« Mexico ; 2 Calvo, Int. L., 397. 



International Liability for Mob Injuries. . 75 

Several instances have occurred in the course of Amer- 
ican diplomacy when it became necessary to apply these 
principles in disposing of the claims of other governments 
based on injuries to aliens. 

In 1850 mobs in New Orleans and Key West, influenced 
by the severe punishment inflicted in Cuba upon the mem- 
bers of a filibustering expedition from the United States, 
sacked the houses and shops of many resident Spaniards 
and in New Orleans attacked the Spanish consulate itself. 
In this outbreak of mob violence there were two distinct 
injuries, the first and most serious in the view of inter- 
national law being to the dignity and honor of Spain as 
represented in the person of her consul and the inviolability 
of the consular office, and the second being to the persons 
and property of the resident subjects of Spain. In accord- 
ance with the principles above set forth, Mr. Webster, then 
Secretary of State, drew a sharp distinction between the 
liability of the government of the United States for these 
two classes of injuries. As to the first, he apparently 
entertained no doubt that the government owed the amplest 
apologies for the affront to the sovereignty of Spain and 
the completest indemnity which could in justice be asked. 
In accordance with this view President Fillmore, in his 
annual message in 185 1, recommended that Congress 
should appropriate the necessary money to carry out this 
purpose, and in this recommendation Congress concurred. 
This indemnity was granted as a matter of right. 

As to the private Spanish residents who were injured by 
the mob, Mr. Webster emphatically denied that they had 
any just claims against the government for indemnity. 
They had come, he said, voluntarily into the jurisdiction of 
the United States to pursue their private business and 
objects, and while within that jurisdiction were entitled to 
the same measure of protection, and no more, as was ac- 
corded to our own citizens. In fact, as he pointed out, 
their protection in the way of remedies was even ampler 
than that accorded to the American citizens who had 
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suffered like injuries at the hands of the mob, for while the 
injured aliens could pursue their remedies in the Federal 
courts or the State courts at their election, the citizens 
could pursue theirs only in the State courts. This double 
judicial remedy being therefore opened to the injured 
Spaniards, the government of the United States declined 
to regard the claims for indemnity as resting on any 
accepted principle of international law or any obligation 
of treaty stipulations. Nevertheless, our government ex- 
pressed the greatest sympathy for the injured subjects of 
Spain, and as a mark of appreciation of the generosity of 
the Spanish sovereign in pardoning certain American citi- 
zens who had been condemned to death under the Spanish 
laws. Congress appropriated, in 1853, the sum necessary to 
indemnify the Spanish victims of these riots. The money 
was paid, however, upon the understanding that it should 
be deemed a gratuity and not a lawful indemnity. The 
principle was saved, and the reparation was granted as a 
matter of grace. ^ 

In subsequent diplomatic discussions arising out of mob 
injuries the precedent of this case has been frequently 
cited both for and against the United States. It has 
always been contended by our government, however, that 
there was in this case no recognition whatever of the prin- 
ciple of indemnity for mob injuries, but that, on the con- 
trary, the principle was expressly denied, and that the 
government refused to consider itself in any way respon- 
sible for injuries committed by private individuals upon 
aliens residing within its jurisdiction. It is certain that the 
earlier correspondence of the State Department strongly 
presses this view of the case and that there was no failure 
politely to emphasize it at the time of the payment of the 
indemnity. Any fair interpretation of the correspondence 
and the circumstances must lead to the conclusion that 



1 House Ex. Docs., 3 and 113, 32! Cong., ist. sess. ; Resolution of Cong., 
March 3, 1853. 
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there was no recognition of any binding international obli- 
gation growing out of the mob violence other than that to 
the consular representative of Spain. 

In 1880 a mob in Denver attacked the Chinese residents 
of that city, destroyed a large quantity of their property 
and killed one of their number. The Chinese government 
immediately demanded that protection be extended to 
Chinese subjects in Denver, that the guilty persons be 
punished, and that the owners of the property destroyed 
be compensated for their losses. The government of the 
United States, replying through Mr. Evarts, expressed its 
indignation at the wanton and lawless action of the mob, 
assured the Chinese government that as full protection 
would be accorded to the Chinese as to our own citizens, 
and explained that under our form of government the 
punishment of the offenders was solely within the jurisdic- 
tion of the State of Colorado, and that the Federal Gov- 
ernment could not interfere in that regard. As to the 
suggestion that indemnity should be aff9rded the sufferers, 
Mr. Evarts replied in these words : 

" Under circumstances of this nature, when the government has 
put forth every legitimate effort to suppress a mob that threatens or 
attacks the life, the safety, and security of its own citizens and the 
foreign residents within its borders, I know of no principle of national 
obligation, and there certainly is none arising from treaty stipulation, 
which renders it incumbent on the government of the United States 
to make indemnity to the Chinese residents of Denver who, in com- 
mon with citizens of the United States at the time residents of that 
city, suffered losses from the operations of the mob. Whatever reme- 
dies may be afforded to the citizens of Colorado, or to the citizens of 
the United States from other States of the Union resident in Colorado, 
from losses resulting from that occurrence, are equally open to the 
Chinese residents of Denver who may have suffered from the lawless- 
ness of the mob. This is all that the principles of international law 
and the usages of national comity demand." ' 

This reasoning seems not to have been satisfactory to 
the Chinese government, which continued to press the 

1 For. Rel., 1881, title China, p. 320. 
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claim for indemnity. Mr. Blaine, who had in the mean- 
time succeeded Mr. Evarts as Secretary of State, con- 
tinued the diplomatic discussion along the same line, and 
declined to recognize any liabilities as attaching to the 
government of the United States in consequence of the 
mob violence in Denver. This position was all the more 
tenable in view of the later developments, by which it 
appeared that the authorities had at the time promptly 
taken measures to suppress the mob, and had since ar- 
rested a number of the ringleaders and indicted two of 
them for the murder of the Chinese subject. In fact, the 
Chinese government failed to show any point in which the 
government of the United States had in any way disre- 
garded the obligation of international comity or of treaty 
rights. No neglect was shown before or at the time of the 
violence, and there was apparent no subsequent indiffer- 
ence with regard to the punishment of the offenders. In 
addition to all this, the courts of the State of Colorado and 
of the United States were open to all Chinese subjects who 
had suffered losses through the violence of the mob. In 
view of all this, our government properly declined to 
entertain any claim for indemnity. 

In 1885 the same question was again reopened with 
China under the most distressing circumstances. A mob 
at Rock Springs, Wyoming, made an unprovoked attack 
upon the Chinese residents of the place, murdered twenty- 
eight of their number, wounded fifteen, and destroyed a 
large amount of property. The local authorities took no 
adequate measures either to prevent the outrage or to 
punish the perpetrators, while the local courts were 
notoriously not an impartial forum in which the suf- 
ferers could seek redress. The whole proceeding by the 
authorities, in the way of investigation and punishment, 
was characterized by President Cleveland as " a ghastly 
mockery of justice." ' 

1 Special Message, March 2, 1886. 
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It appeared, however, upon investigation, that the assail- 
ants as well as the victims were aliens, that the violence 
grew out of the refusal of the Chinese to join in a strike 
then pending in the mining regions, and that American 
citizens were not responsible for the outrage. But this, 
while it saved to some extent the national honor, did not 
in anywise limit the national obligations as fixed by treaty 
or by international law. If any liability attached to the 
government of the United States in consequence of the 
outrage, it was equally binding, notwithstanding the alien- 
age of the perpetrators. This was practically conceded 
by Mr. Bayard in his correspondence with the Chinese 
minister and by the President in his message to Congress. 

The Chinese government on this occasion pressed the 
claim for indemnity with more than ordinary vigor, as it 
was well able to do in view of its own recent course in 
providing redress for American citizens who had suffered 
from the riots in Canton and other places in 1883. The 
Chinese minister appealed to the practices of his own 
government in like cases, to the terms of treaty stipula- 
tions, and to the spirit of modern international delations. 
The position of our government was not an easy one. 
The outrage had been cruel in the extreme ; the prompt 
action of China in redressing the wrongs of Americans 
under like circumstances called for recognition from a 
republic which prided itself on its civilization and love of 
justice ; the dictates of humanity and the precepts of mo- 
rality all leaned toward a policy of full and generous 
reparation. But seemingly opposed to all this was an 
alleged principle of international law which it was deemed 
impolitic and, looking to the future, highly embarrassing 
to ignore. 

In this predicament the government steered a middle 
course, maintaining the supposed principle on the one side 
while recommending a voluntary indemnity on the other. 
Mr. Bayard, in his note to the Chinese minister, took the 
ground that as the offence was committed by private indi- 
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viduals against private individuals there could be no lia- 
bility on the part of the government, and that for all injuries 
received the sufferers had an adequate remedy in the courts 
of Wyoming and the United States : 

"The government of the United States recognizes in the fullest 
sense the honorable obligation of its treaty stipulations, the duties 
of international amity, and the potentiality of justice and equity, not 
trammelled by technical ruling nor limited by statute. But among 
such obligations are not the reparation of injuries or the satisfaction 
by indemnity of wrongs inflicted by individuals upon other individuals 
in violation of the law of the land. 

" Such remedies must be pursued in the proper quarter and through 
the avenues of justice marked out for the reparation of such wrongs. 

" The doctrine of the non-liability of the United States for the acts 
of individuals committed in violation of its laws is clear as to acts of 
its own citizens, and a fortiori in respect to aliens who abuse the 
privilege accorded them of residence in our midst by breaking the 
public peace and infringing upon the rights of others, and it has been 
correctly and authoritatively laid down by my predecessors in office, 
to whose declarations in that behalf your note refers. To that doctrine 
the course of this government furnishes no exception." 

After proceeding to illustrate this principle by reference 
to the course of the government as to the Spanish riots in 
New Orleans in 1850, the Secretary proceeds : 

" Yet I am frank to say that the circumstances of the case now under 
consideration contain features which I am disposed to believe may 
induce the President to recommend to Congress, not as under obliga- 
tion of treaty or principle of international law, but solely from a senti- 
ment of generosity and pity to an innocent and unfortunate body of 
men, subjects of a friendly power, who, being peaceably employed 
within our jurisdiction, were so shockingly outraged; that in view of 
the gross and shameful failure of the police authorities at Rock 
Springs, in Wyoming Territory, to keep the peace, or even to attempt 
to keep the peace, or to make proper efforts to uphold the law or 
punish the criminals, or make compensation for the loss of property 
pillaged or destroyed, it may reasonably be a subject for the benevo- 
lent consideration of Congress whether, with the distinct understand- 
ing that no precedent is thereby created, or liability for want of proper 
enforcement of police jurisdiction in the Territories, they will not, 
ex gratia, grant pecuniary relief to the sufferers in the case now 
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■before us to the extent of the value of the property of which they 
were so outrageously deprived, to the grave discredit of republican 
institutions." i 

In accordance with this correspondence, President Cleve- 
land, in his special message of March 2, 1885, recommended 
an appropriation for this purpose, " with the distinct un- 
derstanding that such action is in nowise to be held as a 
precedent, is wholly gratuitous, and is resorted to in the 
spirit of pure generosity toward those who are otherwise 
helpless." The appropriation was duly made and the 
claims were settled to the satisfaction of the Chinese 
government and the injured parties. 

This case comes dangerously near the line at which 
governmental responsibility begins, as that line is fixed 
by international law and by the declarations of our own 
government. The confession by the government that no 
adequate protection was afforded, that "the proceedings 
for the ascertainment of the crime and fixing the respon- 
sibility therefor were a ghastly mockery of justice," and 
that there existed a " palpable and discreditable failure of 
the authorities 'of Wyoming Territory to bring to justice 
the guilty parties, or to assure to the sufferers an impartial 
forum in which to seek and obtain compensation for the 
losses which those subjects [of China] have incurred by a 
lack of police protection," ^ is a practical admission that 
the United States — for China deals only with the Federal 
government — had failed either to punish the guilty or to 
offer an adequate means of redress to the innocent. On 
both of these points our own government has on other 
occasions declared : (i) That neglect to prosecute offenders 
would be a denial of that justice which the alien's govern- 
ment has a right to expect ; ^ and (2) that justice may as 
much be denied when it would be absurd or useless to 



1 For. Rel., 1886, title China, pp. 166, 168. 
» President's Message, Maroli 2, 1886. 

s Sec. of State Fish, February 19, 1873 ; For. Rel., 1873, title Mexico. 
Vol. II. — 6. 
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seek it by judicial processes, as if it were denied after 
having been so sought.* 

Confessedly the local government of Wyoming ne- 
glected to prosecute in good faith the offenders in the 
Rock Springs riots, and that it would have been useless for 
the Chinese sufferers to resort to the courts for justice is 
expressly declared by the President. Under such circum- 
stances there would seem to have been a plain and palpable 
denial of justice, leaving to the sufferers as the only recourse 
an appeal to the Federal Executive through diplomatic 
channels. That this view largely influenced the State De- 
partment and the Executive in recommending an indemnity 
cannot be doubted. The reservation of the alleged prin- 
ciple may therefore justly be regarded as a piece of excessive 
diplomatic caution, intended mainly to protect the govern- 
ment from the full force of this case as a precedent. There 
can be no doubt that morally the United States were bound 
to repair, so far as possible, the injuries done to these 
inoffensive aliens; while there is little doubt that the 
accepted principles of international law laid upon the 
government an equally binding obligation. 

It is to be observed, however, that this international 
liability was fixed, not by the fact of the mob injury itself, 
nor yet by the course of China toward the United States 
in like cases, but by the conduct of the public authorities 
subsequent to the outrage. Had the proceedings for the 
punishment of the offenders been honestly and vigorously 
conducted, and had the judicial remedy of the sufferers 
been adequate and impartial, no responsibility could have 
been fastened upon the Federal government. Under such 
circumstances, to quote Sir Robert Phillimore, 

" The State must be satisfied that its citizen has exhausted the 
means of legal redress offered by the tribunals of the country in which 
he has been injured. If these tribunals are unable or unwilling to 
entertain and adjudicate upon his grievance, the ground for interfer- 
ence is fairly laid." '' 

1 Sec. of State Fish., Dec. i6, 1873 : For. Rel., 1873. '- 2 Int. L., 4. 
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But in this case there was, confessedly, no means of legal 
redress to exhaust, for the tribunals had plainly exhibited 
an unwillingness to entertain or adjudicate in an impartial 
manner the claims of the injured subjects of China. This 
being so, the ground for interference was fairly laid, and 
China was fully justified in demanding reparation at the 
hands of the government of the United States. However 
this fact may have been obscured by the cloud of diplo- 
matic verbiage and the reservation of alleged principles, it 
remains as the decisive test of liability in this and similar 
cases. 

Pending the judicial investigation and diplomatic discus- 
sion of the mob violence in New Orleans on March 14th 
of the present year, by which a number of Italian subjects 
were unlawfully put to death, it may not be proper to do 
more than make a general application of the above prin- 
ciples to this particular occurrence. It is well to point 
out, however, that in some features this case is sharply 
distinguished from those already referred to. In the first 
place, the victims were in the custody of the public author- 
ities, and therefore, being deprived of the ordinary means 
of retreat or self-defence, entitled to the fullest protection. 
In the second place, it would seem — although this may be 
a disputed question of fact — that the proposed attempt of 
the mob was known some hours in advance of the assault, 
and that those responsible for the safety of the prisoners 
took no adequate measures for their protection. If these 
two premises are fully established, it is difficult to see how, 
under the principles of international law as recognized and 
applied by our own government, the United States can escape 
from the claim of Italy for reparation ; if, added to these, 
there should prove to be a failure of justice in the punish- 
ment of the offenders, the case would become a very strong 
one. The fact is, there would seem to be no practical dif- 
ference in effect between an act of positive maltreatment 
of an alien prisoner by public officers and an act of culpable 
negligence on the part of such officers whereby such alien 
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prisoners are suffered to receive positive maltreatment at 
the hands of others. In the first case our government has 
emphatically asserted the right to redress from the execu- 
tive department of the government, and in this it is sup- 
ported by high authority. It is difficult to see why redress 
may not as justly be claimed in the case of wilful negligence 
resulting in injury. 

In the case of a riot in Brazil in 1875, by which the 
property of certain American citizens was destroyed, Mr. 
Fish, then Secretary of State, declared that 

" It is the duty of Brazil, when she receives the citizens of a friendly- 
State, to protect the property which they carry with them or may acquire 
there. If persons in the service of that government connive at or in- 
stigate a riot for the purpose of depriving a citizen of the United 
States of his property, the Imperial government must be held account- 
able therefor." ' 

And in a similar case occurring in Peru, Mr. Evarts 
declared that 

"A government is liable internationally for damages done to alien 
residents by a md& which by due diUgence it could have repressed." ' 

These propositions involve in all cases questions of fact 
and the facts must be accurately ascertained before the 
principles can be applied. It would therefore be premature 
to venture a final opinion upon the unfortunate affair at New 
Orleans ; but should the pending investigation establish the 
fact that the public authorities, having knowledge of the 
proposed violence, failed to exercise due diligence to pre- 
vent it, the declarations and practices of our own govern- 
ment, as well as the just principles of international law, 
would serve to fix upon the Federal government a direct 
liability for the injuries sustained by the subjects of Italy. 

E. W. HUFFCUT. 
Indiana University Law School. 

I 2 Whart. Dig. Int. L., 602. ' Ibid. 
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THE RELATION OF THE LAW SCHOOL TO THE UNIVEESITY, 

BY 

ERNEST W. HUFFCUT, 

CORNEI-I. UNIVERSITY, ITHACA, NEW YORK. 

During the past year (1894-95) there were in the United 
States seventy-three law schools open for the reception of 
students. In these schools there were enrolled upwards of nine 
thousand students. Of these nine thousand students less than 
two thousand were graduates of colleges or universities ; over 
seven thousand were entering upon their professional studies 
without the previous training represented by the average 
college course. 

Seven of these schools are not connected in any way with 
colleges or universities. These seven schools enrolled about 
one thousand students, of whom about three hundred were 
college graduates. 

It follows that sixty-six law schools and law departments 
are connected with colleges or universities, and are educating 
upwards of eight thousand law students annually, of whom 
about sixteen hundred have had the liberal training repre- 
sented by a college course.* Of these sixteen hundred college 
graduates about one-half were in eight of the university 
schools which enroll nearly two thousand students, and one- 
fifth of the sixteen hundred Vere in a single school. Of the 
remaining fifty-eight university law schools only about twelve 
per cent, of the students begin their professional studies with 
the training and discipline represented by the work of the 
college course. 

*Two additional university law schools wiU open at the beginning of 
the next academic year. 
1* 



These statistics serve to show that there are now pursuing 
law studies in the various university law schools and law 
departmeiits of the United States, nearly sixty-five hundred 
students who may fairly be presumed not to possess what we 
are wont to term a liberal education. I would not be under- 
stood to say that no one of these has in fact the equivalent of 
a liberal education. It is far from my thought that a college 
diploma is decisive proof that a student has a liberal education, 
or that the want of a college diploma is decisive proof that he 
has not ; but the law, of all sciences, deals with uniform rules 
and presumptions, and what I wish to invoke is the presump- 
tion, based on the experience of mankind, that a college educa- 
tion is better for the average man than a non-college education 
or no education at all, and that he who has it may be presumed 
to be better qualified for intellectual labors of a high order 
than he who has it not. In view of this it is certainly a seri- 
ous question for consideration as to what shall be done for the 
eighty men out of one hundred who are thus indifi'erently pre- 
pared for the study of the law, and especially what duty rests 
upon the colleges and universities which are conferring upon 
these students their diplomas as bachelors or masters of the 
laws. We may leave out of account for the present, at least, 
the seven independent schools not connected with colleges or 
universities, because it would ill become us of the universities 
with our less than twenty per cent, of college graduates in our 
schools, to venture to advise them with their upwards of thirty 
per cent, of college graduates, though it is but just to say, that 
all of these thirty per cent, are in two out of the seven inde- 
pendent schools. 

The question is not merely one for us of the law, but affects 
as well our colleagues of the humanities in general. With the 
development of the law school as a part of the university sys- 
tem there has come upon us and upon them the pressing ques- 
tion as to the relation and correlation of our work. It is 
hardly necessary to argue at this time that there is a real and 
even necessary relationship between their work and ours. We 



have come to realize in these latter days as never before, that 
law is something more than a technical art of whose mysteries 
only the professional craftsman may profitably have knowledge. 
Since Blackstone, to quote the happy phrase of his greatest 
and severest critic, Bentham, "made the law speak the lan- 
guage of the gentleman and scholar," its value to the historian 
and student of political institutions has been increasingly 
recognized. Beginning with Gibbon, the English historians 
have read in the statute books, the reports and the court rolls, 
a new and deeper meaning of the progress of civilization and 
government. Students of government have come to know that 
law is not only an important element in political institutions, 
but that it is the important element in them. Students of 
philosophy and ethics are beginning to understand that a like 
importance for their work and for them attaches to the study 
of legal conceptions and the administration of justice, though 
it is to be feared that it will be long before speculative philoso- 
phy gets its feet on the firm ground of sanctioned human 
conduct. 

If it be desirable for the student of history, political science 
and philosophy to acquaint himself with the import of legal 
conceptions, institutions and practices, it is equally desirable 
for the student of law not to divorce himself from history^ 
politics and philosophy ; and here after all is the heart of our 
problem. We may assume that our colleagues of the humani- 
ties will look after their own interests, though there can be no 
harm in our wishing them that fulness of light that would 
attend their diligent study of the law. But we must first 
answer for those of our own household. We must make sure, 
if we can, that the law schools do not give the stamp of their 
credit to a mintage of narrow craftsmanship which does not 
ring true in the marts of modern scholarship and in the stern 
tests of our modern complex civilization. We must be careful 
that we lay ourselves not open to the charge that " any man 
may walk in from the streets " to our schools, and fare forth 



again after the space of a year or may be two, with our certifi- 
cate that he is a graduate in law. 

Yet shall we say that he may walk in only from the univer- 
sity ? and shall we add that he may go forth with our certifi- 
cate only after tarrying for three years ? Shall we say to him 
who would go with confidence and honor into his profession, 
that he must spend seven years in preparation after he has 
done with the exactions of high schools, academies and fitting 
schools ? And if so, what is to become of the ambitious and 
struggling poor, the potential strength and glory of the 
profession ? 

I think it is just here, at this point of the problem, that we 
need to confer with our colleagues of the other departments of 
the university. We are free to confess that we need their aid. 
vVe venture to think that they may profit from ours. Cannot 
the work done by them and the work done by us be so wedded 
and harmonized that mutual benefit will follow to students of 
history and politics and philosophy on the one side, and to 
students of law on the other ? 

Let us see what are the factors in the problem. In the 
academic courses in the university are students who wish to 
take law as a branch of political science or philosophy, and 
students who wish to take it eventually as a professional study. 
In the law school are students who need to take history and 
political science and the humanities generally as a background 
for their study of the law. How great is their need in this 
regard we have already seen from the glance at the actual 
educational status of the students in American law schools. 

The manner in which the problem has been met, so far as it 
has been met at all, varies greatly. Leaving out of view the 
schools or departments which have only a nominal or govern- 
mental relation to the universities with which they are con- 
nected, the schools or departments which have a vital or 
organic relation to their universities fall into three classes : 
First, those which treat the law school as strictly or essentially 
a graduate department of the university; second, those which 



treat it as strictly or essentially an undergraduate department 
of the university ; third, those which treat it as a quasi-under- 
graduate department of the university so far as concerns the 
interests of students in the college courses, but as an inde- 
pendent professional school so far as concerns the interests of 
members of the school. 

The first class is represented at present by but a single 
school. Harvard University announces that it will admit as 
candidates for the degree of Bachelor of Laws only those who 
have the degree of Bachelor of Arts, or Science, or Philosophy 
from a university or college of recognized standing ; though 
this announcement is modified by the further provision that 
applicants passing a satisfactory examination in Latin, French 
and Blackstone's Commentaries, may be received as special 
students, and will be admitted to graduation if they reside 
three years at the school and attain a standing within five per 
cent, of that required for the honor degree. This step is a 
radical one and involves an interesting question. Four years 
are required for the baccalaureate degree in arts, science or 
philosophy. Three years are required for the baccalaureate 
degree in law. Law is erected into a graduate department, 
yet it has no necessary place in the undergraduate work. In 
other words, unlike any other graduate department, it requires 
no undergraduate work specially related to the graduate work. 
The graduate student in other branches of political science 
comes to his work with the elementary subjects all behind him ; 
the graduate student in law comes to his work with no 
knowledge of the elementary subjects and spends three 
graduate years, or at least two of the three graduate years, 
in acquiring a knowledge of the elementary branches. A 
student of economics in these seven years would have spent 
perhaps two undergraduate years in special work in the 
elementary branches of his subject, and would have received 
the degree of Bachelor of Arts ; at the end of one graduate- 
year in economics he would have received the degree of Master 
of Arts ; and at the end of three graduate years he would 
1* 



have received the degree of Doctor of Philosophy ; in all he 
would have had the equivalent of from four to five years of 
continuous work in a single field. Is the study of law less 
worthy of such favor than the study of economics, or politics, 
or sociology, or any other field of political science ? Is the dis- 
crimination not based on the survival of the notion that law is 
a technical art or craft and not a legitimate branch of history 
and political science? Harvard University has set a high 
standard of legal education and every law school in the country 
will feel the impulse of her example. But we may properly 
question whether a graduate school of law ought not to be 
based upon an undergraduate department of law, and whether 
a vital branch of political science ought thus to be cut ofi" from 
the main trunk. 

The second class, like the first, is represented by but a 
single institution. The Leland Stanford Junior University 
has placed the department of law upon exactly the same basis 
as any and all other departments of the University. Law is 
both an undergraduate and a graduate study. Under the 
system of electives prevailing at Stanford a student may select 
any department in which to pursue a continuous and connected 
course of study equivalent to about one hour a day for three, 
or possibly four years, or roughly one-third of his undergrad- 
uate work. He may select the department of law on the same 
terms as the department of economics, or history, or literature, 
or any branch of science. At the end of his four years of 
undergraduate work he receives, if successful, the degree of 
Bachelor of Arts in history, or economics, or law, or whatever 
may have been his chosen department. He may then pass 
into the corresponding graduate department for advanced 
work. The student of law comes then to the graduate law 
department with his elementary law studies all behind him, 
with a liberal culture acquired during his undergraduate years 
in subjects, apart from law, equal to two-thirds or more of his 
undergraduate course, and fitted to devote all his time and 
energies to the special and thorough study of the law. He ia 



prepared to accomplish as much in one year as the graduate 
who has had no law can hope to achieve in two. He passes into 
his professional work at least one year earlier than his less 
fortunate fellow, as liberally educated and as specially equipped. 
He and society have gained a year in the span of active ser- 
vice without the sacrifice of any sound principle of education. 
The third class presents a less perfect recognition of the 
principle involved in the Stanford plan. It is represented in 
varying degree by Cornell, Columbia, the University of the 
City of New York, the Indiana University, the Iowa State 
University ; possibly by some others. The completest devel- 
opment of the plan includes two ideas : First, that of permit- 
ting undergraduates in the college courses to elect law subjects 
as a part of their work required for the baccalaureate degree ; . 
second, that of permitting law students to pursue studies in 
the college courses as supplementary to their law studies. We 
may take Cornell University as a type. In that institution 
an undergraduate in the college courses may, in his junior and 
senior years, elect an amount of law work equivalent to one 
year of the required law course. Upon his graduation from 
the college course he may pass at once into the second year of 
the law school. He is thus enabled to save one full year of 
the time required for the two degrees. The second half of 
the plan contemplates that the law student who is not a college 
graduate shall voluntarily lengthen his law course by one or 
more years and elect subjects from the general courses to sup- 
plement the course as thus lengthened. Many students do so 
on the advice of the law faculty. On the other hand the larger 
part of the law students are neither college graduates nor do 
they lengthen their law course in order to pursue studies in 
the college courses. Under this plan, therefore, it is still pos- 
sible for a student to enter upon the study of the law indiffer- 
ently prepared and to receive his degree in law without having 
had any studies broader than the field of law. The merit of 
the plan consists in the encouragement it offers to those 
students who desire to broaden their course of study. 



We may now enquire whicli of these three methods of view- 
ing the relation between the law school and the university is 
likely to do the most for the better education of members of 
the bar ? Obviously, if the Harvard method was universally 
followed, and if every law student submitted to it, there would 
be a guaranty of a highly educated profession. But I appre- 
hend that those in charge of the Harvard Law School would 
be among the first to recognize that the conditions there are 
not what they are in most other schools, and particularly in 
the Western schools. To insist upon a college degree as pre- 
liminary to the study of the law and upon three years of such 
study, would be to drive the majority of the law students back 
into the offices for their legal education. Moreover, as I have 
already intimated, it is at least an open question whether such 
a requirement is in accordance with the soundest principles of 
education or gives to the subject of law iis just place in the 
university system. 

There then remains only the choice between the second and 
the third of the systems thus far devised of bringing the law 
school into connection with the university. We may safely 
give our assent to the plan adopted at Stanford, and say that 
the study of the law is to be treated like the study of any 
other branch of human knowledge ; that the preparation for 
it should be mainly the same as for the study of history and 
political science, and that law upon the one hand and history, 
political science and philosophy on the other, will profit from 
the closer union between the two. I confess that this plan 
has for me personally many attractive features. It drives out 
at the outset the professional or technical atmosphere which is 
likely to surround the study of law when disconnected from 
all other human interests. It brings the law school into the 
warmth and color and light of a general university atmosphere. 
It relates the subject of the law logically and consistently 
to the general field of political science. The student from 
the outset of his studies in the field of law is encouraged if 
not compelled, to make constant investigations in the field of 
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history, political science and government which cannot fail to 
give him a broader apprehension of the true meaning and 
import of legal institutions and the administration of justice. 
Supplemented by an additional year or more of strictly legal 
study, the course thus pursued is likely to give, in my judgment, 
most favorable results, and to advance in a very marked degree 
the ideal of legal education. 

The Stanford plan has, however, the faults, or the perfec- 
tions as you choose to call them, of its qualities. It can be 
successfully worked only in connection with a curriculum 
devised in accordance with that of the Stanford University. 
So long as educators in the universities are at variances as to 
the particular formation of the curriculum and the degree of 
guidance or compulsion necessary for the proper direction of 
the studies of undergraduates, it will be impossible to urge the 
introduction of the Stanford system. There, I am assured, 
both by members of the faculty and by students, it works with 
the greatest success, and has the hearty support of all who are 
interested. 

There remains, then, for the greater number of the univer- 
sities only the third plan. But this, in order to be wholly 
effective, needs to be carried to its logical conclusion. If every 
graduate of the law school were also a graduate of the college 
there would be no essential difference between the Stanford 
and the Cornell plan. In each the student would have mas- 
tered the elements of the law in his undergraduate course and 
would pass into the law school as into a graduate department. 
In each he would shorten the combined college and law school 
courses by at least one year. As the matter stands at present, 
neither the professors of the college on the one hand, nor the 
professors of the law school on the other, will consent to shorten 
the period required for the granting of their respective degrees ; 
but the two together will enter into a treaty that the period of 
study required for both degrees shall, in the aggregate, be 
shortened by one year. Something is thereby gained toward 
a speedier entrance into the profession and at the same 
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time toward an ampler preparation for it. The temptation to 
omit altogether the undergraduate college course is lessened ; 
the possibility of omitting it altogether may even be removed. 

There are two ways in which the universities may close the 
door to the ill-prepared law students under this plan. The 
first is to require for admission to the law school the under- 
graduate college course, which may include one year of law 
work. The second is to require for admission at least as much 
preparation as would admit the applicant to the junior class of 
the college course. 

There is one way in which schools may admit students on 
less preparation and yet insure some equivalent of under- 
graduate college work. This is to admit students to the law 
school on practically the same requirements as would admit 
them to the freshman class of the college course, but to require 
students so admitted to take at least one year longer for the 
law degree than students admitted upon undergraduate college 
work, and to spend the additional time so required in studies 
selected from the college courses. 

It is quite feasible to combine all of these features under the 
Cornell plan. Students may be admitted to the law school : 
(1), if graduates of a college, and may, if their college course 
included one year of law, pass into the second year of the 
school ; (2), if entitled to junior standing in the college, and 
may take the full course in law in the minimum time prescribed ; 
(3), if entitled to freshman standing in the college, but must 
take for the full course in law one year longer than the mini- 
mum time prescribed and pursue certain studies in the college 
course. Whether the third feature is desirable or practicable 
I do not now feel disposed to discuss. I merely indicate it as 
a possible alternative for schools that are not prepared to 
require too high a standard for admission. 

There are two classes of universities that might object to 
this plan. The first are those where the law school is sepa- 
rated in space from the college departments, so that it is 
impracticable for students to pass to and fro between the two. 
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As to these it is possible to dismiss students entitled to senior 
standing in the college to instruction in the law school, and 
upon the completion of one year in the latter, to grant the 
baccalaureate degree in arts. This is practically what occurs 
at Cornell where seniors in the college are often devoting all 
their time to law subjects. I am also informed that at Ha;rvard 
seniors are sometimes given a leave of absence from the college 
when they have completed as much work as is required for the 
degree in arts and may then enter at once upon the work of 
the law school ; but there the law work is not counted toward 
the arts degree. 

The second class of universities that might be unfavorably 
affected by this plan are those which have no departments or 
schools of law. It would be unwise to stimulate unduly the 
establishment of such schools, which repuire for successful work 
large and expensive libraries and trained faculties. Yet with- 
out some equivalent provision such institutions might find 
themselves deprived of all students who intend to pursue the 
study of the law. Is it too much to hope that we may in time 
reach a catholicity in education which will make it possible for 
such institutions to dismiss seniors to any sound law school 
upon whose certificate of the completion of one year of workj 
they may grant their degree in arts ? I have some confidence 
that such a hope is not beyond realization. If it is, then we 
may leave these institutions to guard their own exclusiveness 
at their own cost. 

The sum of the matter is this : We desire a higher stand- 
ard of legal education. We do not wish to achieve it at the 
needless expense of the time and substance of the student. Our 
law schools are parts of a university system. By making them 
organic parts of that system, asking our colleagues of the 
universities to recognize that our work is part and parcel of 
their own, and ourselves frankly recognizing that theirs is 
essential to the success of ours, we may yet arrive at a solution 
of our problem which shall advance the interests of legal 
education and of all sound learning. 
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CONSTITUTIONAL ASPECTS 



FEDERAL CONTROL OP CORPORATIONS. 



It seems to be generally conceded that there is need of 
a stricter control than now exists of the large corporate 
combinations, monopolistic in tendency and dominating 
in fact, which are the most striking feature of our present 
industrial and commercial development. How this stricter 
control shall be attained is partly a question of constitu- 
tional power and partly a question of political and eco- 
nomic expediency. The problem concerns itself with two 
classes of corporations — those engaged in interstate com- 
merce and those not engaged in interstate commerce. 
Most of the corporations, of both classes, are the creations 
of State legislation, and, normally, would be within the 
control of the State that created them. But most corpo- 
rations having any considerable business pass beyond the 
borders of their own State and into the territory of sister 
States, and when within the territory of another State they 
become subject to the laws of that State, or of the United 
States, so far as those laws may constitutionally operate 
upon and af¥ect them and their business undertakings. 
Thus, the problem of corporate control may involve three 
factors — the State that creates the corporation, the State 
into which it goes, and the United States. 

Briefly stated, the result is this : If the corporation is not 
engaged in interstate commerce, it is subject to control 
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by the State of its creation, whose absolute power to regu- 
late its affairs is limited only by the constitutional 
prohibitions against impairing the obligation of contracts, 
and depriving it of its property without due process of 
law; it becomes subject to the laws of any other State into 
which it goes, and that State may regulate its operations 
even to the extent of prohibiting it from doing any busi- 
ness there whatever. What a State may do with corpora- 
tions of its own creation, it may do with such foreign 
corporations admitted within its territory. (Hooper v. Cali- 
fornia, 155 U. S., 648: New York State v. Roberts, 171 
U. S., 658; Orient Ins. Co. v. Daggs, 172 U. S., 557.) If, 
on the other hand, it be engaged in interstate commerce, 
then the third factor — the United States — must be intro- 
duced, for since the Federal Constitution gives to Con- 
gress the power to regulate commerce, no State may 
usurp that power, either by denying to the corporation the 
right to conduct business in the State (Pensacola Tele- 
graph Co. V. Western Union Telegraph Co., 96 U. S., i ; 
Crutcher v. Kentucky, 141 U. S., 47), or by regulating or 
taxing such interstate trade. (Brown v. Maryland, 12 
Wheat., 419; State Freight Tax, 15 Wall, 232; Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S., 196.) 

If the corporation be one employed by the National 
Government for some end of its own, still less may the 
State deny to it necessary privileges or regulate its busi- 
ness. (Stockton v. Baltimore & N. Y. R. Co., 32 Fed. 
Rep., 9; Horn Silver Mining Co. v. New York State, 143 
U. S., 305.) 

The result of this distribution of powers under the 
Federal Constitution has been to leave the States largely 
helpless to remedy evils which are thought by the people 
of the States, or of some of them, to be a menace to their 
welfare. In yielding control of interstate commerce to 
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the Federal Government there has been naturally some 
serious loss to the States in general governmental power 
quite distinct from the mere inability to regulate com- 
merce. In the desire to avoid the evils of separate and 
antagonistic control of trade and commerce, the States 
have deprived themselves of the power to control their 
own internal affairs, whenever those affairs are connected 
in any direct way with commerce between the States or 
with foreign nations. 

In this conflict of authority, the question naturally arises, 
what is the appropriate remedy? Laying aside all sug- 
gestions of change in the organic law, it would seem that 
there are three possible solutions : 

First. The present system of dual control may be 
maintained with an increased harmony of action among 
the States and between the States and the National Gov- 
ernment, such harmony of action being directed toward 
the stricter control of monopolistic combinations. 

Second. The National Government may, by Congres- 
sional action, give to the States a larger, perhaps an exclu- 
sive, control of corporations engaged in interstate 
commerce. 

Third. The National Government may take to itself a 
larger, perhaps an exclusive, control of corporations 
engaged in interstate commerce. 

The first proposition demands an examination of the 
constitutional provisions by which the relative powers of 
the State and Federal Governments are determined, and 
of the effect given to these provisions by judicial decisions. 

Three provisions of the Federal Constitution confer upon 
Congress these extensive powers: (i) Art. I, 8, 3, "to 
regulate commerce with foreign nations, and among the 



several States, and with the Indian tribes;"' (2) Art. I, 
8, I, "to lay and collect taxes, duties, imposts and 
excises;" (3) Art. I, 8, 7, "to establish post-offices and 
post-roads."' 

The exercise to these comprehensive powers may be 
said to be subject to these limitations: (4) Art. I, 2, 3, 
" direct taxes shall be apportioned among the several 
States * * * according to their respective num- 
bers;" (5) Art. 1,9, 4, "no capitation, or other direct tax, 
shall be laid, unless in proportion to the census or other 
enumeration hereinbefore directed to be taken ; " (6) Art. 
I, 9, 5, " no tax or dut}' shall be laid on articles exported 
from any State; " (7) Art. I, 9, 6, " no preference shall be 
given by any regulation of commerce or revenue to the 
ports of one State over those of another ; nor shall vessels 
bound to, or from, one State, be obliged to enter, clear, 
or pay duties in another; " (8) Amend. V, " no person shall 
* * * be deprived of life, liberty, or property without 
due process of law ; " (9) iVrt. IV, 2, i, " the citizens of each 
State shall be entitled to all privileges and immunities of 
citizens in the several States." 

The abo\'e powers and limitations have been the subject 
of a very large number of decisions by the Supreme Court. 
As thus interpreted, the provisions may be said to measure 
the power of Congress over interstate commerce, and the 
extent to which such control has been taken from the 
States. The conclusions may be stated first in general 
terms, and afterwards in the form of specific applications. 
In general terms these conclusions are warranted : In the 
matter of interstate commerce, the United States are but 
one country (Robbins v. Shelby Taxing District, 120 U. S., 
489, 494). What is commerce is to be determined by the 
usages of the commercial world, and not by the declara- 
tion of a particular State (Bowman v, Chicago & N. W, 
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Ry., 125 U. S., 465 ; Leisy v. Hardin, 135 U. S., 100). The 
reasons which may ha\'e caused the framers of the Consti- 
tution to repose the power to regulate commerce in Con- 
gress do not affect or hmit the extent of the power (Leisy 
V. Hardin, 135 U. S., 100; Addyston Pipe & Steel Co. v. 
United States, 175 U. S.— ; s. c. 20 S. C. R., 96). When 
Congress has not acted, its inaction is to be taken as an 
indication of its will that commerce shall be free from any 
restrictions (Robbins v. Shelby Taxing District, 120 U. S., 
493). State laws passed to regulate interstate commerce 
are invalid (Gibbons v. Ogden, 9 Wheat., i). State laws 
passed with another intent, or in the reasonable exercise 
of the police power, but which incidentally affect inter- 
state commerce, are valid if local in operation and reason- 
able in their incidental effect upon such commerce 
(Wilson V. Black Bird Creek Marsh Co., 2 Pet., 245; 
Mayor v. Milne, 1 1 Pet., 102 ; Cooley v. Board of Wardens, 
12 How., 299 ; County of Mobile v. Kimball, 102 U. S., 691 ; 
Morgan Steamship Co. v. Louisiana, 118 U. S., 455 ; Plum- 
ley V. Massachusetts, 155 U. S., 461 ; Hennington v. 
Georgia, 163 LT. S., 299; Potapsco Guano Co. v. North 
Carolina, 171 U. S., 345: Lake Shore & Mich. So. Ry. v. 
Ohio, 173 U. S., 285). But State laws which unreason- 
abl}' affect interstate commerce, although passed for local 
purposes, or in the exercise of the police power, are 
invalid. (Passenger Cases, 7 How., 283; Welton v. Mis- 
souri, 91 U. S., 275; Walling v. Michigan, it6 U. S., 446; 
Wabash, etc., R. v. Illinois, 118 U. S., 557; Robbins v. 
. Shelb)' Taxing District, 120 LT. S., 489; Leisy v. Hardin, 
135 U. S., 100; Schollenberger v. Pennsylvania, 171 
U. S., I.) 

The application of these general conclusions to specific 
cases enables us to appreciate the comparative impotence 
of the States in the matter of controlling interstate com- 



merce or the persons or corporations engaged in it. A 
State cannot exclnde a foreign corporation engaged in 
interstate conmierce (Pensacola Telegraph Co. v. Western 
Union Telegraph Co., 96 U. S., i ; Crutcher v. Kentncky, 
141 U. S., 47). A State cannot tax a corporation u])on 
its interstate commerce (Brown v. ]\Taryland, 12 Wheat., 
419: State Freight Tax, 15 ^^'all., 22,2: Gloucester Ferry 
Co. V. Pennsylvania, 114 U. S., 196), not even though cre- 
ated under its own laws (Philadelphia, etc., Steamship Co. 
V. Pennsylvania, 122 U. S., 326). Nor can it tax the 
agents of such a corporation, or of a natural person, for 
the privilege of doing business in the State (Walling v. 
Michigan, 116 U. S., 446; Robbins v. Shelby Taxing Dis- 
trict, 120 U. S., 489). A State cannot fix the toll on a 
bridge connecting it with a sister State, and owned by one 
of its own corporations (Covington, etc., Bridge Co. v. 
Kentucky, 154 U. S., 204). .\ State cannot fix a rate for 
carrying interstate commerce (Wabash, etc., Ry. v. Illi- 
nois, 118 U. S., 556). A State cannot absolutely fix the 
rates for the carriage of domestic (intrastate) commerce, 
for if its rate be held unreasona1)ly low, the Legislature 
deprives the carrier of property without due process of 
law (14th Amend.; Smyth v. Ames, 169 U. S., 466). A 
State cannot require carriers to sell one-thousand-mile 
tickets at less than the usual rate fixed for other tickets 
(Lake Shore & Michigan S. Ry. v. Smith, 173 U. S., 684). 
A State cannot exclude oleomargarine (Schollenberger v. 
Pennsylvania, 171 V . S., i; Collins v. New Hampshire, 
171 U. S., 30); nor intoxicating licjuors (Bowman v. Chi- 
cago & N. W. Ry., 125 U. S., 465; Leisy v. Hardin, 135 
V. S., 100; Scott V. Donald, 165 U. S., 58); nor immi- 
grants (Henderson v. New York, 92 U. S., 259) ; nor even 
" lewd and debauched women " (Chy Lung v. Freeman, 
92 U. S., 275). 
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In the exercise of its police power, a State is permitted 
to legislate for local purposes affecting the health, morals, 
safety or convenience of its people, provided the legislation 
does not directly or unreasonably affect -interstate com- 
merce. A State may pass local pilotage laws (Cooley v. 
Board of Wardens, 12 How., 299); harbor improvement 
laws (County of Mobile v. Kimball, 102 U. S., 691); quar- 
antine laws (Morgan Steamship Co. v. Louisiana, 118 
U. S., 455); laws forbidding the heating of cars with 
stoves (New York, etc., R. v. New York, 165 U. S., 628); 
laws forbidding the running of Sunday freight trains (Hen- 
nington v. Georgia, 163 U. S., 299); laws requiring a 
reasonable number of through trains to stop at populous 
centres (Lake Shore & Mich. S. Ry. v. Ohio, 173 U. S., 
285) y but not laws requiring a through train to go out of 
its direct route to land passengers (Illinois Central R. v. 
• Illinois, 163 U. S., 142); laws requiring the prompt deliv- 
ery of telegrams (Western Union Tel. Co. v. James, 162 
U. S., 650) ; laws to prevent fraud in the sale of oleomarga- 
rine (Plumley v. Massachusetts, 155 C S., 461); reason- 
able inspection laws (Potapsco Guano Co. v. North Caro- 
lina, 171 U. S., 345), but not if unreasonable or a cover 
for the regulation of commerce (Minnesota v. Barber, 136 
U. S., 313; Brinmier v. Rebman, 138 U. S., 78; Scott v. 
Donald, 165 U. S., 58).' 

While the States are thus restricted and limited in their 
control of interstate commerce, and of persons and corpo- 
rations engaged in it, the United States are equally circum- 
scribed in their control of non-trading enterprises and of 
corporations not engaged in interstate commerce, or in 
some business over which the Constitution gives Congress 
authority. As was held in the Knight case (156 U. S., i), 
the anti-trust law does not extend to a combination for the 
manufacture of sugar, because manufacture is not trade 
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or commerce. Congress, therefore, could not suppress a 
monopoly for the manufacture of sugar, while the States 
could not suppress a monopoly for the interstate sale of 
sugar. The States could exclude the manufacturing cor- 
porations, for since a corporation is not a citizen within 
the meaning of article IV, section 2, subdivision i of the 
Constitution, it is not entitled to the privileges and immu- 
nities of citizens in the several States (Blake v. McClung, 
172 U. S., 239; Orient Ins. Co. v. Daggs, 172 U. S. 557). 
But the States could not exclude the trading corporations, 
for the States cannot regulate interstate commerce. If, 
then, the corporations are both manufacturing and trading- 
corporations, how are they to be dealt with? It is obvi- 
ous that the product of the sugar combination is to go 
largely into interstate commerce and will pass beyond the 
control of the States. If one State offers a refuge to the 
manufacturing corporations, the other States are power- 
less. Forty-four States may pass uniform laws to control 
such combinations; the forty-fifth may render this com- 
bined action in large part nugatory by chartering and pro- 
tecting the very combination which it is the object of the 
forty-four to suppress. In such case, it would require a 
harmony of action among the States to prevent a monopo- 
listic manufacturing combination and co-operative action 
on the part of the United States to prevent a monopolistic 
trading combination. In other words, forty-six distinct 
jurisdictions must work in concert in order to protect all 
the people of the United States from combinations formed 
to control the price of raw material and the output and 
price of the finished products. 

Under its power to regulate commerce. Congress has 
thus far passed but two acts calculated to aid the States 
in the control of monopolistic enterprises, namely, the 
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Interstate Commerce Act of 1887, and the Anti-Trust Act 
of 1890. 

The Interstate Commerce Act was passed to regulate 
interstate transportation rates, after it had been decided 
(NA'abash, etc., R. v. IlHnois, 118 U. S., 557) that the 
States could not regulate such rates within their own terri- 
tory. This act as interpreted by the courts places upon 
interstate carriers a prohibition against unjust or unrea- 
sonable rates and against unjust discriminations, but other- 
wise leaves them as free as they were at common law to 
make special contracts looking to the increase of business, 
to classify traffic, to adjust and apportion rates so as to 
meet the necessities of commerce, and generally to manage 
their own business in their own way (Interstate Commerce 
Commission v. Railway Co., 167 U. S., 479). The com- 
mission appointed under the act is charged mainly with 
the duty of investigating questions as to the reason- 
ableness of the rates established or questions as to unjust 
discriminations, and it is not authorized to fix rates (Inter- 
state Commerce Commission v. .-Vlabama Midland Ry., 
168 U. S., 144). To this end it may require the attend- 
ance of witnesses and the production of books and papers 
(Interstate Commerce Commission v. Brimson, 154 U. S., 
477; 155 U. S., 3). But its powers, as thus defined, are 
not extensive, and perhaps the criticism of Mr. Justice 
Harlan (168 U. S., 176) is justified that " it has been shorn, 
by judicial interpretation, of authority to do anything of 
an effective character." 

The Anti-Trust Act (26 Stat, at Large, 209) was passed 
to prohibit monopolistic combinations in restraint of inter- 
state or international commerce. It has been the subject 
of several adjudications by the Supreme Court, and from 
these it is possible to deduce the following conclusions as 
to the effect of the legislation: (i) A restraint of business 
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not included in tlie categor)- of interstate commerce is not 
within the prohiljitions of the act ( United States v. E. C. 
Knight Co., 156 U. S., i); (2) a combination which, 
although affecting interstate commerce, does not restrain 
it, that is, does not exclude the operation of com- 
petition, is not within the act (Anderson v. United States, 
171 U. S., 604) ; (3) any combination which restrains inter- 
state commerce, whether such restraint be illegal at com- 
mon law or not, is illegal under the act, and may be 
enjoined at the suit of the United States, although the 
rates fixed by the combination may be reasonable and fair 
(United States v. Trans-Missouri Freight Ass'n, 166 U. S., 
290: United States v. Joint Traffic Ass'n, 171 U. S., 505; 
Addyston Pipe and Steel Co. v. United States, 175 U. S., 

, s. c, 20 S. C. R., 96). 

The importance of the last decision rendered by the 
Supreme Court under this act, accompanied as it is by the 
rare spectacle of a unanimous court, justifies more than 
a passing reference. In xKddyston Pipe and Steel Co. v. 
United States, a combination of iron pipe manufacturers 
was enjoined from carrying out a contract, the purpose 
of which was to exclude competition among the parties 
to the contract. From the opinion of Mr. Justice Peck- 
ham, concurred in by the whole court, w^e gather these 
instructi\'e conclusions as to the powers of Congress under 
the commerce clause of the Federal Constitution, and the 
extent to which it is deemed to have exercised those 
powers in the passage of the Anti-Trust law : 

(i.) The reasons which may have caused the framers 
of the Constitution to repose the power to regulate inter- 
state commerce in Congress do not affect or limit the 
extent o'f the power itself, 
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(2.) The power is not limited or restricted by the con- 
stitutional guaranties of private rights, such as the liberty 
to enter into contracts under the provision that " no per- 
son shall be deprived of life, liberty or property without 
due process of law." 

(3.) On the contrary, the provision regarding the 
" liberty " of a person is itself limited by the commerce 
clause, and the power of Congress to regulate interstate 
commerce carries with it the right to enact laws forbidding 
persons to enter into private contracts which directly and 
substantially (and not merely indirectly, remotely, inci- 
dentally and collaterally) regulate to a greater or less 
degree commerce among the States. 

(4.) Und-er the Anti-Trust Act, any combination which 
directly restrains the purchase, sale or exchange of com- 
modities among the several States is illegal, and if it 
destroys competition it must be held to restrain trade. 
The reasonableness of the restriction is of no consequence. 

This establishes a radical rule concerning the power of 
Congress over interstate commerce and a radical rule in 
the application of the provisions of the Anti-Trust Act. 
It may be said to mark the decisive line between the rights 
of the individual under the Constitution and the rights of 
the public to control the individual for pubHc ends. Hap- 
pily, it gives full force and effect to Congressional legisla- 
tion intended to protect the people from monopolistic 
combinations and points the way toward future Constitu- 
tional legislation. 

We must not, however, lose sight of the division 
between State and Federal authority. Taking the Knight 
Case (156 U. S., i), at the one extreme,, and the Addyston 
Case (20 S. C. R., 96) at the other, we see how nicely the 
State control and the Federal control of monopolistic com- 
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binations are balanced, and how difticult it may l^e to 
adjust the balance in such a way as to prevent all the evils 
aimed at, and at the same time keep within the constitu- 
tional power of each government. Congress could not 
regulate the sugar monopoh' ; the States could not regu- 
late the iron pipe monopoly. If, now, in either case, the 
combinations were to take the form of a corporation, and 
not a trust, the dii^culties might be increased. To be sure, 
if neither a State nor the United States would charter the 
corporation, the scheme of corporate monopoly would fail. 
But too many States are bidding for such corporations to 
enable us to entertain the hope that a corporate combina- 
tion cannot somewhere find a congenial and fostering 
home. And should every State refuse to welcome the 
corporation, there yet remains the possibility of securing 
corporate charters in foreign countries. I note, for 
instance, in the New York Tribune for January seventh, 
that Quebec is the latest bidder. for corporate considera- 
tion, and that a representative of that province says that, 
" In case of the development of drastic ' Anti-Trust ' legis- 
lation in the United States, to go to Quebec will be the 
easy and perhaps only solution for many of the large 
industrial Combinations m the United States." No State 
can forbid the entrance of such a corporation for inter- 
national or interstate trade, although probably the United 
States could do so, unless restrained by some treaty pro- 
vision. On the other hand, perhaps the United States 
could not forbid its entrance for manufacturing or non- 
trading purposes, although any State could do so. Hence, 
a very harmonious scheme among the governments of the 
States and the United States would be necessary to prevent 
the successful operations of such corporations. 

The joint control of corporations by the States and the 
National Government, while it has led to^a good many 



inconveniences, has not heretofore seemed wholly inade- 
quate to meet existing conditions. But with the present 
marked tendency to consolidate competing interests into 
one corporation, and with the present marked tendency 
to offer to such corporate aggregations a favorable habitat, 
the question becomes a practical and pressing one whether 
the dual control heretofore exercised ought not to make 
way for an undivided control — not of interstate com- 
merce, for that is already solely in the hands of Congress 
— but of corporations engaged in interstate commerce, 
either by giving to the States, if that be possible, full 
power over corporations engaged in interstate commerce, 
or by reserving to the Federal Government, if that be pos- 
sible, full control over them. 

Turning, now, to the second possible solution of the 
problem, we are met at the threshold with these questions : 
May Congress delegate to the States full control over cor- 
porations engaged in interstate connnerce? May it place 
such corporations in the same position, as concerns their 
right to do business in a State, as that occupied by "non- 
trading corporations? May it enact constitutionally that 
corporations engaged in interstate commerce shall, upon 
entering the territory of a State, be subject to the laws of 
that State, and that their right to enter the territory of a 
State shall depend upon the laws of that State? 

There is no direct authority known to me upon this 
point. But such authorit}' as there is casting light upon 
the problem, seems to support the thesis that Congress 
may grant to a State regulative power over interstate com- 
merce, which, in the absence of such legislation, the State 
would not possess. Thus, ^vhere the Supreme Court had 
held invalid a State law authorizing a bridge over the Ohio 
because such bridge obstructed navigation, it thereafter 
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held tliat a subsequent act of Congress, declaring such 
bridge to be a lawful structure, superseded its former 
judgment and validated the State legislation. (Pennsyl- 
vania V. Wheeling & Belmont Bridge Co., i8 How., 421.) 
Again, after the Supreme Court had decided (Leisy v. 
Hardin, 135 U. S., 100) that State legislation forbidding 
the sale of intoxicating liquors imported into the State in 
the original package was invalid as a regulation of com- 
merce, it afterward held that a subsequent act of Congress 
(the " Wilson Act," 26 Stat, at Large, 313), providing that 
such liquors should be subject to the State laws, was a 
valid exercise by Congress of its power to regulate com- 
merce, and that the State laws thereafter operated upon 
and affected such liquors (In re Rahrer, 140 U. S., 545). 
It is true that the court is careful to say that Congress 
did not delegate thereby to the States its power to regu- 
late interstate commerce, nor use terms of permission to 
the States to act, but that it simply removed an impedi- 
ment to the enforcement of State laws created by the 
absence of a specific indication of the will of Congress. It 
is familiar doctrine that where Congress has not acted, its 
silence is to be taken as an indication of its will that com- 
merce shall be free. By speaking in this case, Congress 
repelled this presumption and indicated how, and to what 
extent, interstate trade in a particular article of commerce 
should be restricted. But this it did by subjecting the arti- 
cle to the laws of the various States. It is obvious that 
Congress thereby gave to every State power to regulate 
interstate trafific in intoxicating licjuors to the extent of 
prohibiting a resale in the original package. 

In the recent case of Scott v. Donald (165 U. S., 58, 
107), arising under the South Carolina Dispensary Law, it 
was held that the law was invalid so far as it forbade the 
shipping of liquor into the State for the use of the con- 
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signee/ because the Wilson Act did not authorize the State 
law to operate until the liquor was in the State, and at its 
destination. In Rhodes v. Iowa (170 U. S., 412), it was 
held that the Wilson Act did not permit the State to stop 
the liquor at the State line, or authorize its laws to 
operate upon it until it was in the hands of the consignee. 
In Vance v. Vandercook Co. (170 U. S., 438), it was held, 
under the South Carolina Dispensary Law, that the la\\- as 
amended, was ^■alid so far as it forbade the sale of original 
packages, although the State did not prohibit the sale of 
such liquors altogether, but merely regulated it. 

Another example of congressional delegation of power 
to the States over interstate commerce is found in the act 
(U. S. Rev. St., sec. 4280) subjecting explosives in transit 
through a State to the laws of the State, and authorizing 
States to prohibit the introduction of such explosives for 
sale or use at their discretion. A very early example of 
the same sort of legislation is found in the act of February 
28, 1803 (2 Stat, at Large, 205), forbidding the importa- 
tion from abroad of negroes into any State whose laws 
forbade such importation. In the same way State quaran- 
tine laws (i Stat, at Large, 619) and State pilotage laws 
(U. S. Rev. St., sees. 4235-6) have by congressional action 
been made operative upon international and interstate 
commerce. So, also. Congress has yielded to the States 
power to tax the shares of National Banks (U. S. Rev. 
St., sec. 5219). 

There is at present a Federal statute forbidding the 
importation of convict-made goods (30 Stat, at Large, 211, 
sec. 31). A similar State law, forbidding the introduction 
into the State of convict-made goods, has been declared 
unconstitutional because regulative of interstate commerce 
(People V. Hawkins, 157 N. Y., i). But if, following the 
suggestion of Governor Roosevelt in his last annual mes- 



sage, Congress should enact that the law s of a State shall 
operate upon and affect convict-made goods brought from 
another State equally with those made and sold in the 
State, would not this be a valid method of regulating com- 
merce within the decision leased upon the ^Vilson Act (In 
re Rahrer, 140 U. S., 545)? 

The ci\'il rights laws of the States have been held invalid 
so far as they regulate interstate commerce (Hall v. DeCuir, 
95 U. S., 485). But if Congress should provide that such 
laws shall operate upon and affect interstate commerce, 
would not such an act fall within the same doctrine ? 

If, now. Congress may enact that the laws of a State 
passed to restrict the sale of intoxicating" liquors, or the 
dangers arising from the transportation and use of explo- 
sives, shall operate upon and affect interstate commerce, 
and if, as suggested, Congress may enact that the laws of 
a State concerning convict-made goods or civil rights, 
etc., shall operate upon and affect interstate commerce, is 
it not reasonable to hold that it may enact that the laws 
of a State concerning foreign corporations shall operate 
upon and affect those engaged in interstate commerce 
equall}- with those dealing in insurance (Paul v. Virginia, 
8 Wall., 168), or bill brokerage (Nathan v. Louisiana, 8 
How., 73), not held to be engaged in interstate commerce? 
It must be remembered that a corporation is not a citizen 
within the meaning of art. IV, sec. 2 of the Federal Con- 
stitution, and all that prevents a State from controlling a 
foreign corporation is the commerce clause. If, in the 
exercise of its powers under that clause, Congress should 
remove the impediment to State regulation of such cor- 
porations, there would seem to be no reason why the 
States could not protect themselves by their own laws 
against the usurpations of monopolistic combinations. 
They may do so now as to combinations, whether in the 
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form of corporations or " trusts," created for non-tracling 
purposes. They could do so then as to trading corpora- 
tions, and thus a very complete scheme of State control 
over corporations could be worked out. 

To sum up : A corporation has no inherent right to go 
into another State than that of its origin. The only cor- 
porations that escape this rule are those engaged in inter- 
state commerce (or those chartered by Congress, which 
are not now under consideration). Congress, in the exer- 
cise of its powers to regulate commerce among the States 
and with foreign nations, may remove the impediment to 
the operation of State laws upon such commerce. It may, 
therefore, remove the impediment to the operation of 
State laws upon corporations engaged in interstate or 
international commerce. This would commit the control 
of all domestic and foreign corporations in any State to 
the Legislature of that State. 

Turning, now, to the third possible solution of the prob- 
lem, we face the inquiry whether the United States may, 
under the Fedei'al Constitution, limit the right of corpora- 
tions to engage in interstate commerce to corporations 
created by Congress, and thus take to itself the entire 
practical control of such corporate enterprises. 

There are, perhaps, three ways in which Congress could 
effectively exercise a power to restrict or destroy the busi- 
ness of State corporations engaged in interstate commerce, 
(i.) It might forbid to such corporations as fall within a 
definition of monopoly the use of the mails. (2.) It might 
tax State corporations upon their interstate commerce. 
(3.) It might directly prohibit State corporations from 
engaging in interstate commerce. 

(i.) Congress has exercised the right to exclude from 
* * the mails letters or circulars concerning lotteries or other 
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enterprises in which there is the element of chance (Act of 
September 19, 1890; 26 Stat, at L., 465), and this legisla- 
tion has been held constitutional. (In re Jackson, 96 
U. S., 727; In re Rapier, 143 U. S., no.) It has exercised 
the right to prohibit the carriage of indecent publications 
and articles in the mails or by interstate carriers. (25 
Stat, at L., 496; 29 Stat, at L., 512.) It has forbidden the 
transportation of diseased cattle or meat, or cattle or meat 
which has been exposed to infection [27, Stat, at L., 31 ; 26 
Stat, at L.. 1089). All of these acts are a proper exercise 
of the Federal police power. But it is now clear that the 
police power is not confined to the protection of health or 
morals, or safet)', but extends to the protection of the 
reasonable and convenient exercise of prix'ate rights (Lake 
Shore & :\Iich. So. Ry. v. Ohio, 173 L^. S,, 285). Why, 
then, may not Congress denounce monopolistic combina- 
tions, whether in the form of corporations or not, as a 
hindrance to such rights, and deny to such combinations 
the use of the mails? If it may denounce gambling con- 
tracts into which persons voluntarily enter, and forbid such 
contracts to be made or executed by the use of the mails, 
a fortiori it may denounce a monopoly which compels the 
people at large to buy the necessaries of life at a price fixed 
b}- the monopoly, and may deny to it the use of the mails. 

(2.) In like manner, Congress has exercised its powers 
of taxation to render impossible, because unprofitable, the 
continuance of a business by a State corporation over 
which Congress desired to assume the control vested in it 
by the Federal Constitution. 

AVhen the National Government determined to suppress 
the evils arising from the want of uniformity and adequate 
control in the laws of the various States authorizing or 
permitting the issue of circulating notes as a medium of 
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exchange, it resorted to the expedient of providing for 
the formation of banking corporations under a Federal 
law and the reorganization of State banking corporations 
under the Fedei'al law, and supplemented this legislation 
with a tax on the issues of State banks which rendered it 
impossible for them to continue their issues at a profit. 
This legislation, was sustained as within the constitutional 
powers of Congress (Veazie Bank v. Fenno, 8 Wall., 533; 
National Bank v. United States, loi U. S., i). And it 
was held that it required no concurrent action on the part 
of the States to enable the State corporations to reorganize 
as Federal corporations (Casey v. Galli, 94 U. S., 673.) 

The logical result of this decision was recognized by the 
court. Mr. Justice Nelson, in dissenting from the judg- 
ment of the court in Veazie Bank v. Fenno (p. 556), 
pointed it out very distinctly in these words : " It is true 
that the present decision strikes only at the power to cre- 
ate banks, but no person can fail to see that the principle 
involved affects the power to create any other description 
of corporations, such as railroads, turnpikes, manufactur- 
ing companies, and others." 

The legislation in question, supplemented b}- the 
decision that it is a valid exercise of the Federal 
power, suggests the method of securing a uniform 
Federal control of corporations engaged in inter- 
state commerce. A national act, which should pro- 
vide for the incorporation of trading companies and 
the reorganization of State trading corporations under 
the Federal act, supplemented by a tax upon the interstate 
business of the State corporations, would lead to a uni- 
formity similar to that attained in the case of banks of 
issue, and would place all such interstate business, so far 
as it is carried on by corporations, strictly within the con- 
trol of the Federal power. 
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But would such legislation be constitutional ? I believe 
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that it would, and for the following reasons : 

First. The power to regulate interstate commerce is 
unquestionably confided exclusively to Congress, and is 
restricted, if at all, by Congressional acquiescence in the 
exercise of a concurrent power of the States so far as that 
operates for merely local purposes, and is not designed to 
regulate, and does not directly regulate such commerce 
(Gibbons v. Ogden, 9 Wheat., i; Brown v. Maryland, 12 
Wheat., 419; Cooley v. Port Wardens, 12 How., 299; The 
License Cases, 5 How., 504; Mobile v. Kimball, 102 U. S., 
691 ; Bowman v. Chicago & N. W. Ry., 125 U. S., 465; 
Leisy v. Hardin, 135 U. S., 100; In re Rahrer, 140 U. S., 
545 ; Addyston Pipe and Steel Co. v. United States, 20 
S. C. R., 96). 

Second. Where Congress is given a power, it is given 
the supplementary power " to make all laws which shall 
be necessary and proper for carrying into execution the 
foregoing powers " (Const., Art. I, Sec. 8, Subs. 18), and 
this includes the power to create such corporations or 
agencies of the government as may be deemed necessary 
(McCulloch V. Maryland, 4 Wheat., 316; Luxton v. North 
River Bridge Co., 153 U. S., 525). In the exercise of this 
power Congress has created banking corporations (i Stat, 
at Large, 171 ; 12 lb., 665; 13 lb., 99; 21 lb., 66; 22 lb., 
162; Rev. Stat., p. 992); railroad and telegraph companies 
(12 Stat, at Large, 489; 13 lb., 365; 14 lb., 292; 16 lb., 
573; 17 lb., 59); bridge companies (26 Stat, at Large, 
268) ; the Nicaragua Canal Company (25 Stat, at Large, 
673) ; savings and trust company (13 Stat, at Large, 510) ; 
insurance company, though perhaps this was as a legisla- 
ture for the District of Columbia (13 Stat, at Large, 428; 
2y lb., 29); and perhaps other corporations, 
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It has been held that the States cannot tax such corpo- 
rations without the consent of Congress (CaUfornia v. 
Pacific R. Co., 127 U. S., i), and that under the act of 
March 3, 1875, they are entitled to remove their causes 
into the Federal courts (Pacific Railroad Removal Cases, 
115 U. S., 2), though doubtless Congress could deny them 
this right if it thought fit. 

Such corporations, might, and probably would, do a 
domestic business within the States, but, if so, they would 
be subject to the rule that where Congress creates a cor- 
poration and remains silent at to its merely domestic busi- 
ness, its silence is equivalent to a declaration of intention 
that the corporation shou'd be subject to State laws as to 
such domestic business (Reagan v. Mercantile Trust Co., 
154 U. S., 413; Smyth v. Ames, 169 U. S., 466, 519-522). 

Third. A tax upon the commercial operations of cor- 
porations engaged in interstate commerce is not a direct 
tax, for it is not a tax upon real or personal property or 
u^jon the income derived from real or p.ersonal property. 
In Pollock V. Farmers' Loan and Trust Co. (158 U. S., 
601, 637), the majority of the court, while holding a tax 
on the income of realty and personalty a direct tax, are 
careful to state that " we do not mean to say that an 
act * * * might not lay excise taxes on business, 
privileges, employments and vocations." In Nicol v. 
Ames (173 U. S., 509), the court held the stamp tax on 
sales made at an exchange or board of trade to be an 
indirect tax or excise and not a direct tax on the property 
sold or on the members who engaged in the business, 
although the tax is measured by the value of the property 
sold. The same case held further that the tax was not 
objectionable for want of uniformity. It is true the court 
places its decision upon the ground that it is a tax upon 
the facilities offered at exchanges, and suggests that a 
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tax upon a sale made in any place would be practically 
a tax upon property, because taking no notice of any kind 
of privilege or facility. But the privilege or facility 
offered to a corporation to engage in interstate commerce 
is of two kinds, first, the privilege to be a corporation, 
which is derived from the State and cannot be taxed by 
the Federal (jovernment, and, second, the privilege to 
engage in interstate commerce, which is beyond the con- 
trol of the States and within the control of Congress, and 
may, therefore, be taxed by the power that confers or 
permits it. This offers, it seems to me, the basis of classi- 
fication which is necessary to the laying of such a tax, and 
brings the case into harmony with the leading cases on 
Federal taxation. (\'eazie Bank v. Fenno, 8 Wall, 533; 
National Bank v. United States, loi U. S., i ; Scholey v-. 
I^ew, 23 A\'all., 331 ; Pollock v. I^'armers' Loan and Trust 
Co., 157 U. S., 429, on rehearing, 158 U. S., 601 ; Nicol v. 
Ames, 173 U. S., 509.) 

Practical difficulties might arise in determining when an 
article sold by a corporation has become a part of inter- 
state commerce so that the transaction is one subject to the 
privilege tax, but this difficulty is no greater than that 
now experienced in determining the same question where 
the right of a State to tax or regulate interstate commerce 
is questioned. (Brown y. Maryland, 12 Wheat., 419; 
Brown v. Houston, 114 U. S., 622: Cole v. Erroll, 116 
U. S., 517; Leisy v. I-Iardin, 135 U. S., 100; Pittsburg, 
etc., Co. V. Bates, 156 U. S., 577; State v. Engle, 34 
N. J. L., 425.) 

(3.) Probably Congress might, if it saw fit, act 
directly by prohibiting State corporations from engaging 
in interstate commerce. It must be remembered that a 
corporation has no rights outside of the State of its origin, 
save such rights as the State into which it goes is pleased 
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to grant to it, except that the State into which it goes 
cannot deny it the right to engage in interstate commerce, 
because the State has no power over such commerce. In 
other words, it is not the strength of. the corporation,- but 
the impotence of the State that enables the corporation 
to do such business within the territory of the State. 
But the National Government has precisely the power 
which is denied to the State. To it is committed the 
power to regulate interstate commerce. It, therefore, 
may do what the State may not do, forbid a corporation 
to engage in interstate commerce. It cannot be that in 
the division of powers anything has been lost. If the 
State has lost, the nation has gained. If the corporation 
could have been prevented from entering another State 
before the Constitution was in effect, the power to prevent 
it must still be lodged somewhere, unless it has been 
expressly denied by the Constitution to both State and 
Nation. No such denial of the power can be found in 
that document. Therefore, since the States have no 
longer the power to prevent a corporation from engaging 
in interstate commerce, the Nation must have become the 
recipient of the power by the very terms of the provision 
that impliedly denied it to the States. I am unable to 
see any escape, therefore, from the conclusion that Con- 
gress, under the power to regulate commerce among the 
States, may fix the terms on which corporations may 
conduct such business, or may prohibit them from engag- 
ing in it at all. If this be not true, then a- single State 
may create an artificial being that is not a citizen of any 
State (save merely for jurisdictional purposes), or of the 
United States, and which no other State or States, nor 
yet the United States, can control when it passes outside 
of the State of its origin. It is impossible to hold that 
one State can thus foist upon the other States and upon 
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the United States an ungovernable creature of this sort, 
a legalized and irresponsible Frankenstein. 

\yhether, finally, we are to go on under the present 
system of dual control, or whether we are to have a sys- 
tem of exclusive State control, or whether we are to have 
a system of exclusive Federal control, seems to be within 
the province of Congress to decide. The present system 
rests upon a long development, and commends itself to 
the conservative and the cautious. Whether it is satis- 
factor}-, or can be made so, is for the economists and 
statesmen to determine. The system of exclusive State 
control would, doubtless, lead to different results in differ- 
ent States, and, while it might create some confusion and 
inconvenience, and even hardship, it would eventually fur- 
nish a basis for a comparati\'e study of the differing 
experiments. Whether this loss in uniformity would 
overbalance the gain from diversity, I do not pretend to 
say. I merely point out that such diversity would furnish 
the data for a later movement looking toward uniformity, 
in case such a movement should later seem desirable. 
The system of exclusive Federal control would seem, per- 
haps, the logical outcome of the constitutional provision 
giving to Congress the power to regulate interstate com- 
merce. I am even disposed to think that it will be the 
ultimate solution of the present problems. Whether the 
time is now ripe for it, or whether we need rather to pro- 
ceed first with tentative experiments under one of the 
other two methods, is a question upon which we may well 
hear more before we make haste to decide. 
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CONSTITUTIONAI. ASPECTS OF THE GOVERN- 
MENT OF DEPENDENCIES. 

E. W. HuPFCUT, Professor of Law, Cornell University. 

With the acqtiisition of Hawaii, Porto Rico and the 
Philippines, three novel and interesting problems in the 
government of dependencies confront the United States, 
First, we are called upon to govern what yesterday was a 
white man's oligarchy, resting upon the ruins of a semi- 
savage monarchy, with a basis of native Pacific islanders, a 
stratum of Japanese and Chinese, another of Portuguese, 
and an upper crust of domiciled Americans and Englishmen 
and Germans. Second, we are called upon to govern an 
ancient Spanish colony, densely populated, with a proud and 
impatient Latin race as the dominant factor. Third, we are 
called upon to govern an ancient Spanish satrapy, densely 
populated with native islanders of varying races, in varying 
stages of development, and lying in tropical latitudes alleged 
to be unfit for Caucasian colonization. 

In some respects the problems are totally different from 
those which have confronted any other government in its 
dealings with dependencies. Even Hawaii, least diflBcult 
of all the problems, presents some novel features, as, for 
example, the presence of so large a body of subjects of 
foreign states as to whom our policy has been one of exclu- 
sion. Porto Rico, on the other hand, presents to us the 
difficult task of reconciling an influential class of intelligent 
Europeans to a change of rulers, of educating the Span- 
iards, bred in the habits of political thought common to the 
Latin races, to the notions underlying the American form 
of government, and, at the same time, preserving the dis- 
tinctions between the independent form of government of 
our states and organized territories and that necessary for a 
dependent outlying island possession. I am not sure but 
this is, after all, our hardest problem. Whether it is or not 
must depend upon the attitude of the dominant class in the 
island. As to the Philippines, I content myself with quot- 
ing from the Hon. James Bryce {Century Magazine, March 
1899, p. 726): " Probably no task has been presented to 
the English in India or in any of their colonies during the 
last fifty years so difficult as that to which Americans will 

(19) 
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have to address themselves when they become responsible 
for these islands, with their area of one hundred and fifteen 
thousand square miles and their semi-savage and savage 
population of nearly eight millions. No enterprise of like 
magnitude or complexity has ever lain before the United 
States before, for when she purchased Louisiana, and again 
when she conquered vast territories from Mexico, the area 
acquired was almost empty, and all of it was a temperate 
region, fit to be peopled by the overflow of her own popu- 
lation and to receive her institutions. ' ' 

Face to face with these three problems, the American 
people have promptly addressed themselves to the analysis 
of the conditions presented, and to a tentative solution of 
the difficulties. 

Analyzing the arguments and suggestions concerning the 
proper means of governing our new dependencies, we find 
that there are two primary questions upon which expert opin- 
ion is radically divided: 

First. Does the Constitution of the United States extend 
of its own force to territories or dependencies governed under 
laws enacted by the Congress of the United States ? 

Second. Can white men live and thrive in the tropics ? 

Our views as to the proper form of government for the 
dependencies, or at least two of them, must be largely influ- 
enced or controlled by the answer we return to these two 
primary questions. If the privileges and immunities 
accorded to citizens of the states be the constitutional right of 
citizens of territories, and if the limitations placed upon 
Congress in legislating for states be equally effective when 
legislating for territories, then we must pause before 
attempting to govern the Porto Ricans and the Filipinos 
under such a system. If it be impracticable to colonize 
the Philippines, then our form of government, assuming we 
are free to fix it as we will, must differ materially from that 
which might be expedient in a territory suitable for coloni- 
zation by Americans or kindred peoples. 

Upon the first question the experts differ radically. On 
the one hand Professor I^angdell and Professor Thayer are 
convinced that the constitutional limitations of the federal 
constitution do not apply to Congress when legislating for 
dependencies. The former in an article of extraordinary 
acuteness and logic has shown that the term ' ' United 
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States ' ' means in the constitution either ( i ) the collective 
name of the states which are united together by or under 
the constitution or (2) the name of the sovereign power 
resident in the federal union of states, and that in the latter 
sense it is used to express legal or political relations between 
the collective states and the particular states, or between 
the former and foreign states, or between the former and 
private persons, and that in this sense the term can never 
properly be used to express extent of territory. Only in 
popular usage, and not in the constitution, is the third 
meaning of extent of territory over which sovereignty is 
exercised, to be found. The three meanings may be con- 
cisely indicated by the terms Collective or United States, 
Federal Sovereign, Federal Empire. "The conclusion, 
therefore, is that, while the term ' United States' has three 
meanings, only the first and second of these are known to 
the constitution; and that is equivalent to saying that the 
Constitution of the United States as such does not extend 
beyond the limits of the states which are united by and 
under it." * Professor Thayer gives it as his opinion that, 
' ' there is no lack of power in our nation — of legal, consti- 
tutional power — to govern these islands as colonies, sub- 
stantially as England might govern them. " f On the other 
hand Judge Baldwin, in an article referred to by Professor 
Woolsey in his address opening this discussion, comes to a 
contrary conclusion and holds that the guaranties of the 
constitution extend to all territory of the United States sub- 
jected to civil government.! To the same effect are other 
recent discussions. § 

Upon the second question experts also differ. It is a 
debatable question whether white men can live and thrive in 
the tropics from generation to generation. It is therefore 
an open question whether the Philippines will lend them- 
selves to successful colonization. On the one hand we have 
the conclusion of Mr. Kidd in his suggestive essaj'- on 
" The Control of the Tropics " (p. 30, see also pp. 48, 53-4) 
that white men cannot be acclimated in the tropics and that 
' ' the unusual triviality of the facts upon the one side, and the 

* 12 Harv, I^aw Rev. 365 (February. 1899). 
t 12 Harv. Ivaw Rev. 464, 467 (March, 1899). 
X 12 Harv. Law Rev. 393, 404-5 (February, 1899). 

g Carmen F. Randolph, 12 Harv. Law Rev. 291 (January, 1899); Professor J. W. 
Burgess, 14 Pol. Sci. Quar. 1 (March, 1S99), Professor ^rnst Freund, /d., 19. 
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apparently massive and overwhelming character of the 
evidence on the other, will probably bring most unbiased 
minds to feel that it is a matter upon which in the end there 
can hardly be room for any real or important difference of 
opinion." On the other hand, however, we have the testi- 
mony and the opinion of the venerable Alfred Russel Wal- 
lace (in The Independent for March 9, 1899, p. 667) that 
his observation and experience in tropical countries during 
a period of four years' residence in Brazil and eight in the 
Malay archipelago lead to the conclusion that white men can 
live and work and thrive in tropical lands if proper sanitary 
conditions are observed. Professor Blackman (Independent, 
March 9, 1899, P- 670) gives many recorded facts to sustain 
the same conclusion. The experience in Queensland is 
adduced by both Mr. Wallace and Professor Blackman to 
add demonstration to the theory otherwise based upon some- 
what scattered and isolated facts. 

Whatever the truth as to this controversy, it is well for us 
to take a conservative, if hopeful, view. White men are 
not likely to flock to the tropics as colonists until it is 
reasonably certain that they can live there in safety and 
comfort. Gold fields or diamond fields might entice them, 
but agriculture and manufact\ire give too slow a return to 
encourage the assumption of a large risk. It will be many 
3'ears before the Philippines will be regarded as a suitable 
field for any extensive colonization. Moreover we must 
remember that the islands are already more densely popu- 
lated than many of the United States and that white men 
rarely condescend to the harder forms of labor in the 
presence of large numbers of an inferior race. The Philip- 
pines, therefore, must be governed under conditions very 
similar to those which confront the Knglish in India and the 
Dutch in Java and Sumatra. 

It is, however, not the object of this paper to enlarge upon 
the second of these questions, or to deal with the form of 
government best suited to tropical dependencies; but to seek 
to show that whatever government may be thought best 
under these conditions, we are free to establish. 

The solutions offered, the form of government proposed 
for these dependencies, is determined by each writer who has 
approached the problem, in accordance with his views as to 
the constitutional powers and limitations of Congress. 
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Those who believe that we are not free to govern as we 
please, that at every step we shall be beset by constitutional 
limitations wholly inapplicable to existing conditions, have 
two possible solutions— a military government or a protec- 
torate. By either of these methods we should avoid all 
troublesome constitutional questions. By the first we should 
leave the power where it now resides, in the executive branch 
of the government. But there are two very serious objec- 
tions to this. In the first place nothing seems less desirable 
for the American Republic than a permanent military 
government in any place subject to its jurisdiction. It is 
not only opposed to all our political notions and traditions, 
but it is a dangerous object lesson for a democracy. In the 
next place, as Professor Woolsey justly says, we should 
always in the case of military government, be in fear of 
congressional action which would plunge us into the very 
troubles from which military government is intended to save 
us. Is it not too much to hope for, even if it were well to 
hope for it, that Congress shall remain inactive where it has 
a clear right, perhaps a clear duty, to act ? As a temporary 
expedient military government may tide us over the period 
of preparation, but in the near future we must squarely face 
the problem of settled, civil government. 

A protectorate, on the other hand, means an incomplete 
control, limited and defined by treaty, of a people described 
by Professor Woolsey' s citations as "incapable of gratitude, 
profligate, undependable, improvident, cruel, impertinent, 
superstitious, treacherous," a people "so averse to social 
order, that they can only be ruled by coercion, by the dem- 
onstration of force. ' ' Under such a treaty we should remain 
responsible before the world for the good conduct of the 
islands; we should be held to the protection of foreign inter- 
ests there and should be responsible for foreign relations; we 
should be bound by the terms of a convention which could 
be changed, should experience demonstrate that change is 
necessary, only by the consent of the other party to it; we 
should, unless our first arrangement were a miracle of wisdom , 
be hampered more seriously than by all the provisions of the 
federal constitution, for that at least we can change without 
the consent of an Asiatic dependency. 

Those who believe that we are free to govern as we please, 
as firee as England would be under like circumstances, look 
forward to the establishment of a civil government suited 
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to the needs of the dependency for which it is framed, and 
backed by such force as is necessary to give it stability and 
safety. For myself, I believe that such a government is 
possible and desirable. I believe that the only justifiable 
form of government for dependencies of the United States 
is a civil government adapted to the existing conditions and 
needs of the dependency and administered under the super- 
vision of Congress. While giving due weight to all that 
may be said to the contrary, I am convinced that Congress 
is free to establish such a government untrammeled and 
unrestricted by any provisions of the federal constitution 
save only the prohibition against slavery. In the space now 
allotted to me 1 shall seek to show the grounds of this belief. 

Let us examine the provisions of the federal constitution 
that may touch the matter. Bringing together all the vari- 
ous provisions of that instrument conferring power upon 
Congress and restricting the power so conferred, we find 
the following general scheme : 

First. A specific enumeration of powers, formerly exer- 
cised by the states, but by this grant conferred upon Con- 
gress, to be exercised over territory and people formerly 
within tb«j exclusive jurisdiction of the states.* 

Second, A specific proviso that in the exercise of the 
powers 50 conferred, Congress shall not do certain things. f 

Third. A specific statement that certain of these powers 
shall bfi exclusive and that as to these the states shall not 
possess concurrent powers. J 

Fourth. After all these relations between the federal power 
and the states are disposed of, a specific, unrestricted grant 
of power in these words: ' ' The Congress shall have power to 
dispose of and make all needful rules and regulations respect- 
ing the territory or other propertj' belonging to the United 
States. "§ In this there is no hint that such power is to be 
limited in any way by the provisions previously inserted for 
the preservation of the rights and liberties of the states or 
of the people of the states. 

* Art. I, sec. 8; Art. III. 

+ Art. I, sec. g; Art. in, sec. 2, sub. 3. It is sipfnificant that the very first of these 
forbids Congress to prohibit for a certain period " the migration or importation of 
such persoHfj as any of the states now extsting shaXl think jjroper to admit.** Of the 
others two specifically mention the states as the territory included in the prohibi- 
tion. — Art. I, sec. 9, subs. 5 and 6. 

t Art. I, sec. 10. 

j Art. V^, sec. 3, subs. z. 
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Such are the provisions, plain and unequivocal, of the consti- 
tution as it was originally adopted. But objection was made 
that the limitations of Art. I, Sec. 9, and Art. III. Sec. 2, Sub. 
3 , did not sufficiently safeguard the states, or the people thereof, 
against the improper exercise of the powers conferred in Art. 
I, Sec. 8, and in Art. III. Thereupon the first ten amendments 
were adopted to meet this objection, and it is historically 
correct to say that these amendments have the same force 
and effect, and no other, as if they had originally been 
adopted as a part of the provisos of Art. I, Sec. 9 and Art. 
III. 

Of the later amendments, the Fourteenth and the Fifteenth, 
are, with no straining of construction, but naturally and 
logically, to be regarded as a completion of the same pur- 
pose. The first section of the Fourteenth determines those 
who are citizens of the United States and of a state, and is 
mainly concerned in prohibiting the states from abridging 
the privileges of such persons. The other sections are 
plainly aimed at the states. The Fifteenth supplements the 
Fourteenth by preventing the disfranchisement of the citizens 
defined in the Fourteenth " on account of race, color or pre- 
vious condition of servitude." 

The Thirteenth Amendment, on the other hand, is by its 
terms, made to apply not only to the states but to any place 
subject to the jurisdiction of the United States. Of all the 
provisions of the constitution this, therefore, is the only one 
that in terms, or by fair implication, limits the general grant 
of power to govern the territories or dependencies of the 
United States.* 

The conclusion is therefore but natural that Congress has 
all needful powers over the dependencies except that it can- 
not authorize or permit slavery to exist there. 

If the question were wholly a new one, to be determined 
with reference to our new conditions and unembarrassed by 
previous pronouncements, I venture to think that this con- 
clusion would easily be reached by the courts. But it is 
said that the Supreme Court has already decided adversely 
to this contention, and has expressed a dictum adverse to it 

♦With this example and purpose before them the Congress and the States adopted 
In the Fourteenth Atnendment the phrase, "All persons born or naturalized 
In the United States." without a hint that it was intended to include otlier places 
subject to their jurisdiction, and the further phrase " citizens of the United States 
and: of the state wherein they reside," without a suggestion that persons are citi- 
zens who reside outside the limits of a state. Of course the phrase "and subject 
to their jurisdiction " refers in this amendment to persons and not to places. 
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in numerous cases. After a consideration of the cases cited 
to these propositions, I am ready to confess that the Supreme 
Court has, in several cases, given utterance to dicta to the 
effect that Congress is restricted by the constitutional limi- 
tations in its dealings with the territories, and has, in one 
case, actually decided that the constitution guarantees to the 
people of the District of Columbia a trial by jury in all 
criminal cases. But beyond this I can find no decision of 
the Supreme Court to the efiect claimed — and, as for the 
dicta, while they express the opinion of judges from the 
point of view presented in the cases in which they were 
uttered, we are all aware that they will not be allowed to 
control a subsequent decision in which the court may find it 
possible and proper to take a contrary view. 

In order to understand the precise questions involved in 
these decisions and dicta, and to appreciate the precise ques- 
tions that may arise should Congress undertake to establish a 
civil government for Porto Rico and the Philippines, let us 
arrange under appropriate heads all the restrictions upon 
congressional power found in the federal constitution and 
examine such pronouncements as have been made by the 
federal courts concerning them. They all fall under the 
following heads: (a) Citizenship; (^) Justice; {c) Revenue; 
(a?) Bankruptcy; {e) Military Forces; (/) Titles of Nobility; 
(^) Freedom of Opinion and Speech; (^) Slavery. 

(a) Citizenship. 

1. The Congress shall have power .... to establish an uniform 
rule of naturalization .... throughout the United States. — Art. I, 
sec. 8, sub. 4. 

2. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside. — Amend. XIV, sec. r. 

3. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account 
of race, color, or previous condition of servitude. — Amend,. XV. 

4. The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states. — Art. IV, sec. 2, sub. 1. 

Under this head the first provision and the last may be 
passed over. I am sure there will be a general agreement 
that the last is by its terms a restriction upon the states and 
not upon the United States, and that as applied to the states 
it comprehends only those privileges and immunities which 
are in their nature fundamental, as protection by the gov- 
ernment, the enjoyment of life and liberty with the right to 
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acquire and enjoy property subject to such restraints as the 
government may justly prescribe for the public good.* It 
is now too plain for argument that when the word state is 
used in the constitution it refers to one of the members of 
the Union and does hot include the District of Columbia or 
the territories.! Internationally it may be otherwise, and 
the word state in a treaty may include any political entity 
whose foreign affairs are conducted by the federal govern- 
ment. J This distinction between the meaning of phrases as 
used in the constitution and the same phrases as used in 
international law is very important, though it has sometimes 
been overlooked by commentators. 

As to the first of the above provisions, it is proper to 
make two observations: First, I cannot conceive that we 
should be at all embarrassed by allowing the same persons 
to be naturalized in Porto Rico or the Philippines as in 
Florida or California; second, the remarks which follow as 
to the second and third provisions above quoted and to the 
rule requiring taxes to be uniform throughout the United 
States, are equally applicable to this provision, and, if justi- 
fied, establish that the phrase United States means the states 
united by and under the constitution. 

The second and third provisions — the Fourteenth and Fif- 
teenth Amendments — present a question of the very first 
importance. Will all persons hereafter born in Porto Rico 
or the Philippines or Hawaii be citizens of the United States 
under the definition contained in the Fourteenth Amendment 
and entitled to the protection of that and the Fifteenth Amend- 
ment ? I wish to point out that the answer to this question 
is not dependent, in my judgment, upon the establishment 
of a civil government in these islands. Under whose juris- 
diction are the Porto Ricans and the Filipinos and the 
Hawaiians ? Not Spain's, for hers has been yielded to the 
United States. Not that of a Porto Rican or Filipino or 
Hawaiian government for there is none de jure or de facto. 
It cannot be that any one of these groups is derelict and 
without a government to exercise jurisdiction. There 
remains but one answer. From the moment the treaty of 
cession is in effect the islands and the inhabitants thereof are 

* Corfield w. Coryell, 4 Wash. C. C. 371; McCreadyi/. Virginia, 94 U. S. 391; Geer 
V. Connecticut. 161 U. S. 519. 

t Hepburn v. Ellzey, 2 Cranch, 445; New Orleans v. Winter, i Wheaton, 91; Bar- 
ney V. Baltimore, 6 Wallace, 280. 

X Geofroy v. Riggs, 133 U. S. 258. 
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subject to the jurisdiction of the United States, and if the 
islands are a part of the United States, within the meaning of 
the Fourteenth and Fifteenth Amendments, then every child 
born in them after the treaty is effective, is a citizen of the 
United States with all a citizen's privileges and immunities, 
and the United States cannot deny to such citizen the right to 
vote on account of race or color. While those provisions of 
the constitution which are expressly or impliedly an inhibition 
upon Congress could not be operative in any event, until 
Congress chose to act, this provision, which simply defines 
citizenship, does not wait upon any act of Congress, any 
more than does the provision of the Thirteenth Amendment. 
The sole question is, whether, like the Thirteenth Amend- 
ment, it is operative in all places subject to the jurisdiction 
of the United States. 

But are persons bom in these islands born in the United 
States within the meaning of the constitution ? The answer 
to this question must depend upon the meaning given to the 
term "United States." If the contention of Professor 
I^angdell is correct — and I believe that it is — then the term 
must be taken, for constitutional and legal purpose, in its 
natural, primary meaning of the states united or federated 
under the constitution. A person born in one of these is a 
citizen of the United States (the federal sovereign), and of 
the state where he resides; no state shall make any law to 
abridge his privileges or immunities as such citizen; neither 
the state nor the United States shall deny to him the suffrage 
on account of race, color or previous condition of servitude. 
But the status of a person born outside the limits of the 
states so united or federated is not defined by the constitu- 
tion made and established for such states, but by the law of 
nations, the common law, and such statutes as may be 
enacted by Congress, precisely as the status of persons born 
in the states was thus defined before these amendments went 
into effect. Here we come again to the distinction between 
the constitutional and the international definition or use of 
terms. A state in the constitution means one of the United 
States; in international law it means any political entity over 
which the United States, in external affairs, exercises juris- 
diction. A citizen in the constitution means a person born 
or naturalized in one of the United States and subject to 
their jurisdiction; it means in international law a person bom 
in any place subject to the jurisdiction of the United States 
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and himself subject to such jurisdiction. That this is the 
natural meaning to be attached to the term as defined in the 
constitution will be apparent upon a little consideration. 
When we reflect that these amendments were aimed at states 
lately in rebellion, that the restrictions contained in them 
are mainly in terms restrictions upon the states, that there 
is a specific statement that the person shall be a citizen ' ' of 
the United States and of the state," that with the example 
of the Thirteenth Amendment before them Congress and the 
states would have used a more comprehensive phrase had 
they intended to include the territories or other places sub- 
ject to the jurisdiction of the United States that, finally, 
there is no reason here or elsewhere, save in the Thirteenth 
Amendment, to impute any intention to extend the constitu- 
tional limitations beyond the states framing the constitution, 
but, on the contrary, there is every reason to suppose that 
such limitations are imposed for the protection of the states 
and the people thereof, we are bound, it seems to me, to 
conclude that, while persons born in the dependencies may 
be citizens of the United States in the international sense or 
the sense known to the common law, or may be made citi- 
zens for specified purposes by statute or treaty, they are not 
such by force of any constitutional provision and are subject, 
therefore, in all internal relations, to such laws as Congress 
in its wisdom may see fit to enact. 

I am not unaware that there are dicta — particularly in the 
Slaughter-House Cases'^ — which make against this conclu- 
sion. But it need hardly be said that dicta uttered by a 
judge twenty-five years ago in deciding whether an act of 
the State of Louisiana which created a monopoly in the 
business of running a slaughter-house was constitutional, 
would have very little weight before the same court when 
called upon to decide the constitutional status of the inhabi- 
tants of the Philippine Archipelago. It has, indeed, been 
decided that a person, though of Asiatic parentage, born in 
one of the states, is a citizen of the United States and of 
the state, t But it has never been decided that a person born 
in a territory is a citizen of the United States within the 
meaning of these amendments, while it has been decided 
that an Indian born a member of an Indian tribe is not a 

* x6 Wallace, 36. 

\ United States v Wong Kim Ark, 169 D. S. 649. 
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citizen of the United States although he voluntarily sepa- 
rates himself from his tribe and takes up his residence among 
the white citizens of a state.* 

It is probably competent for Congress to enlarge, though 
not to restrict, the definition of citizenship found in the 
Fourteenth Amendment. Congress may, therefore, by suit- 
able legislation determine what inhabitants of territories or 
what Indians bom in tribal relations shall be deemed 
citizens. t It is also competent for the treaty-making power 
in acquiring territory to establish by treaty the status as to 
citizenship of the inhabitants of the territory. This was in 
fact done in all treaties of cession prior to the one ceding 
Porto Rico and the Philippines.! But such citizenship, 
whether established by statute or treaty, is a legislative and 
not a constitutional citizenship. What the treaty-making 
power or the legislative power may grant it may withhold. 
As the treaty ceding Porto Rico and the Philippines is 
silent on this point, it therefore rests with Congress to grant 
or withhold citizenship for internal purposes to the inhabi- 
tants of those dependencies. It is unnecessary now to 
inquire whether, if once granted, such grant may afterwards 
be withdrawn. 

(5) Justice. 

1. The judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may from 
time to time ordain and establish. The judges, both of the supreme 
and inferior courts, shall hold their offices during good behavior, and 
shall, at stated times, receive for their services a compensation, which 
shall not be diminished during their continuance in office. The 
judicial power shall extend to all cases in law and equity, arising 
under this constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority, .... to 
all cases of admiralty and maritime jurisdiction, etc. — Art. Ill, sees. 
I and 2. 

2. The trial of all crimes, except in cases of impeachment, shall be 
by jury; and such trial shall be held in the state where the said crimes 
shall have been committed; but when not committed vdthin any state, 
the trial shall be at such place or places as the Congress may by law 
have directed. — Art. Ill, sec. 2, sub. 3. 

*E)k V. Wilkins, 112 IT. S., 94. 

+ Indian Land-iu-Severalty Act of February 8, 1887 Sec. 6, found in 24 
Statutes-at-Large, p. 388. 

JArt. Ill of the treaty of cession of Louisiana ; Art. VI of treaty of cession of 
Florida ; Art. IX of treaty of 1848, and Art. V of treaty of 1853, with Mexico ; Art. 
Ill of treaty of cession of Alaska. Referring to the treaty of cession of Florida, 
Chief Justice Marshall in American Ins. Co. v. Canter (1 Peters 511, 542), savs : 
"This treaty is the law of the land and admits the inhabitants of Florida to the 
enjoyment of the privileges and immunities of the citizens of the United 
States." 
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3. No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or public danger; nor 
shall any person be subject for the same offence to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be 'deprived of life, liberty or 
property, without due process of law; nor shall private property be 
taken for public use without just compensation. — ^Amend. V. 

4. In all criminal prosecutions the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the state and district 
wherein the crime shall have been committed, which district shall 
have been previously ascertained by law, and to be informed of the 
nature and cause of the accusation ; to be confronted with the wit- 
nesses against him; to have compulsory process for obtaining witnesses 
in his favor, and to have the assistance of counsel for his defence.— 
Amend. VI. 

5. In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, 
and no fact tried by a jury shall be otherwise re-examined in any court 
of the United States, than according to the rules of the common law. 
— Amend. VII. 

6. Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. — Amend. VIII. 

7. The privilege of the writ of habeas corpus shall not be suspended, 
unless when in cases of rebellion or invasion the public safety may 
require it. — Art. I, sec. 9, subs. 2. 

8. No bill of attainder orex post /ado law shall be passed. — ^Art. I, 
sec. 9, sub. 3. 

9. The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized. — Amend. 
IV. 

These provisions govern the power of Congress in the 
establishment of courts and in the enactment of laws for the 
administration of justice in the courts so established. 

Among the earliest decisions as to the powers of Congress 
over the territories were those concerning the establishment 
of courts, and it was distinctly held that these powers are 
plenary and are unrestricted by the provisions of Article III, 
Section i . At the outset of our inquiries into the meaning 
of the provisions concerning the administration of justice, 
we find that under the decisions of the Supreme Court, the 
first provision quoted above, has no reference whatever to 
the territories, that Congress may establish there such courts 
as it sees fit, give to them such jurisdiction as it pleases, pro- 
vide for the appointment of judges whose terms of office 
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shall be limited and subject them to removal from ofiBce at 
the pleasure of the appointing power.* The leading case on 
this is the case of the American Insurance Company v. 
Canter (i Peters, 511), in which, in the course of his argu- 
ment, Webster, one of the counsel in the case, used this sig- 
nificant language: 

" What is Florida ? It is no part of the United States. How can 
it be ? How is it represented ? Do the laws of the United States 
reach Florida? Not unless by particular provisions. The territory 
and all within it are to be governed by the acquiring power, except 
where there are reservations by treaty. By the law of England, when 
possession is taken of territories, the king, Jure Coronae, has the 
power of legislation until parliament shall interfere. Congress have 
\hejus Coronae in this case, and Florida was to be governed by Con- 
gress as she thought proper. What has Congress done ? She might 
have done anything; she might have refused the trial by jury, and re- 
fused a legislature. She has given a legislature to be exercised at her 
will; and a government of a mixed nature, in which she has endeav- 
ored to distinguish between state and the United States jurisdiction, 
anticipating the future erection of the territory into a state. Does 
the law establishing the court at Key West come within the restric- 
tions of the Constitution of the United States? If the constitution 
does not extend over this territory, the law cannot be inconsistent with 
the national constitution. ' ' 

Chief Justice Marshall, in his opinion in the case, does 
not go to this length, but he decides for the court in favor of 
the power of Congress to establish such courts as it pleases 
in the territories, either directly or through the territorial 
legislature, and to confer upon them such jurisdiction as it 
thinks proper. He says: 

" These courts, then, are not constitutional courts, in which the 
judicial power conferred by the constitution on the general govern- 
ment, can be deposited. They are incapable of receiving it. They 
are legislative courts, created in virtue of the general right of sove- 
reignty which exists in the government, or in virtue of that clause 
which enables Congress to make all needful rules and regulations, re- 
specting the territory belonging to the United States. The jurisdic- 
tion with which they are invested is not a part of that judicial power 
which is defined in the third article of the constitution, but is con- 
ferred by Congress, in the execution of those general powers which 
that body possesses over the territories of the United States. Al- 
though admiralty jurisdiction can be exercised in the states in those 
courts only, which are established in pursuance of the third article 
of the constitution, the same limitation does not extend to the terri- 
tories. In legislating for them, Congress exercises the combined pow- 
ers of the general, and of a state government." 

• SerS V. Pitot, 6 Cranch, 332; American Insurance Company v. Canter, i 
Peters, 511; Benner v. Porter, 9 Howard, 235; Clinton w.Englebrecht, 13 Wal- 
lace, 434; Reynolds v. United States, 98 U. S. 145; The City of Panama, loi U. S. 
453; McAllister v. United States, 141 U. S. 174. 



The Government op Dependencies. 33 

In Clinton v. Knglebrecht (13 Wallace, 434), Chief Justice 
Chase reiterates the same doctrine, in these words: 

" There is no Supreme Court of the United States, nor is there any 
District Court of the United States, in the sense of the constitution, 
in the territory of Utah. The judges are not appointed for the same 
terms, nor is the jurisdiction which they exercise part of the judicial 
power conferred by the constitution or the general government. The 
courts are the legislative courts of the territories, created in virtue 
of the clause which authorizes Congress to make all needful rules 
and regulations respecting the territories belonging to the United 
States." 

It is clear then that " the judicial power of the United 
States " means the judicial power of the federal govern- 
ment as exercised within the territory comprising the states, 
and has no reference to the judicial powers exercised in the 
territories. 

As to the provisions guaranteeing trial by jury, the first is 
found in Article III, immediately following the provision 
for the establishment of courts and defining their jurisdic- 
tion, and is plainly intended to fix the procedure and safe- 
guards in the courts so established. We have just seen that 
that provision for the establishment of courts does not 
apply to the territories, but that the territorial courts are 
established under the general unrestricted grant of power 
"to make all needful rules and regulations respecting the 
territory . . . belonging to the United States. " Since there- 
fore the territorial courts do not owe their existence to Article 
III, is it logical or reasonable to hold that they are restricted 
by the provisions of Article III ? Since they do owe their 
existence to the broad legislative grant in Article IV, is it 
not necessary to conclude that they are restricted in their 
powers and procedure by the legislation creating them and 
by that alone ? In other words all constitutional courts — 
that is, the Supreme Court and the inferior courts created in 
the United States — are subject to constitutional limitations, 
but the legislative courts — that is, the territorial courts — 
are not subject to constitutional but to legislative limitations. 

The provisions in Amendments V, VI and VII, are, 
historically, to be read as if a part of Article III, and to be 
construed in the same manner as the provisions just con- 
sidered. The same is true of the other provisions dealing 
with judicial writs, procedure and punishment. All of them 
except two are found in the first ten amendments, and those 
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two are in Article I, Section 9 (sub-sections 2 and 3) which, 
as we have seen, limits logically the powers of Congress 
conferred in Article I, Section 8, in legislating for the 
territory or the people of the states united under the con- 
stitution. 

There is one decision and there are some dicta that stand 
in the way of so construing these provisions — especially as 
to the right to trial by jury. The decision is in Callan v. 
Wilson (127 U. S. 540), where the Supreme Court holds 
that a citizen of the District of Columbia has a constitutional 
right to a trial by jury when charged with a crime, and that 
an act of Congress denying this right is unconstitutional. 
Upon this case, which must be distinguished or overruled if 
the construction here contended for is to be established, these 
observations are proper. First, the grant of legislative 
power "over such district as may, by cession of particular 
states and the acceptance of Congress, become the seat of 
government of the United States," is contained in Article I, 
Sections, along with the other grants of power conferred by 
the states and is followed by and may perhaps be regarded 
as limited by, the same restrictions as the other grants. 
Second, the grant contemplates the transfer of territory and 
people then governed by some state to the United States, 
and it is not unreasonable to think that the states were 
desirous of securing for this territory and people the same 
protection as for the states themselves; finally, as observed 
by Professor I<angdell in another connection, "the consti- 
tution once extended over it, and it may not be easy to show 
that it has ever ceased to extend over it. * 

In the case of the American Publishing Co. v. Fisher 
(166 U. S. 464), where an act of the Territory of Utah 
which provided that ' ' in civil cases a verdict may be ren- 
dered on the concurrence of nine or more members of the 
jury," was held invalid as contravening the act under 
which Utah was admitted as a territory, the court leaves 
undecided the question whether the Seventh Amendment 
applies. The state of the decisions on this point is thus 
concisely summarized by Mr. Justice Brewer: 

"Whether the Seventh Amendment to the Constitution of the 
United States, which provides that ' in suits at common law, where 
the value in controversy shall exceed twenty dollars, the right of trial 
by jury shall be preserved,' operates ex propria vigore to invalidate 

* 13 Harv. Law Rev., p. 382. 
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this statute, may be a matter of dispute. In Webster v. Reid, ii 
How. 437, an act of the legislature of the Territory of Iowa dispensing 
with a jury in a certain class of common law actions was held void. 
While in the opinion, on page 460, the Seventh Amendment was 
quoted, it was also said: ' The organic law of the Territory of Iowa, 
by express provision and by reference, extended the laws of the 
United States, including the ordinance of 1787, over the territory, 
so far as they are applicable;' and the ordinance of 1787, article 2, in 
terms provided that ' the inhabitants of the said territory shall 
always be entitled to the benefits of the writ of habeas corpus, and of 
the trial by jury. ' ' So the invalidity may have been adjudged by 
reason of the conflict with congressional legislation. In Reynolds 
V. United States, 98 U. S. 145, 154, it was said, in reference to a crimi- 
nal case coming from the Territory of Utah, that ' by the Constitu- 
tion of the United States (Amendment VI) the accused was entitled 
to a trial by an impartial jury.' Both of these cases were quoted in 
Callan v. Wilson, 127 U. S. 540, as authorities to sustain the ruling 
that the provisions in the Constitution of the United States relating 
to trial by jury are in force in the District of Columbia. On the other 
hand, in Mormon Church v. United States, 136 U. S. i, 44, it was 
said by Mr. Justice Bradley, speaking for the court: ' Doubtless Con- 
gress in legislating for the territories would be subject to those funda- 
mental limitations in favor of personal rights which are formulated 
in the constitution and its amendments; but these limitations would 
exist rather by inference and the general spirit of the constitution 
from which Congress derives all its powers, than by any express and 
direct application of its provisions.' And in McAllister v. United 
States, 141 U. S. 174, it was held that the constitutional provision 
in respect to the tenure of judicial ofi5ces did not apply to territorial 
judges." 

In tlie case of Springville v. Thomas (166 U. S. 707), 
involving the same question, broader language is used by 
Chief Justice Fuller, but the decision is sufficiently rested 
upon the ground stated in American Publishing Co. v. 
Fisher. 

In the later case of Thompson v. Utah (170 U. S. 343), it 
was decided that the provision of the constitution of the State 
of Utah that in criminal cases, other than capital, the jury 
should consist of eight jurors, was unconstitutional as to 
crimes committed prior to the adoption of the state con- 
stitution, as contravening the provision of Article I, Section 
ID, Sub. I, of the federal constitution prohibiting any 
state from passing an ex post facto law. But the court went 
further and argued that the provisions of the national con- 
stitution relating to trials by jury apply to the territories. 
That this was extra judicial may be seen from the following 
considerations: (i) the law of the territory (independent 
of the Constitution of the United States) provided that a 
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trial jury should consist of twelve persons; (2) the crime 
was committed while the law was in effect; (3) subsequently 
the state constitution provided for the trial of this crime by 
a jury of eight persons; (4) therefore this provision of the 
state constitution was ex post facto as to this crime. In all 
this there is no question of Article III, Section 2, or of the 
Sixth Amendment, but only of Article I, Section 10, 
Sub. T, which prohibits a state from passing an ex post 
facto law. That this is the understanding of the reporter 
is evident from the head note of the case which simply 
states, as the holding of the court that, " the provision in 
the constitution of the State of Utah, providing for the 
trial of criminal cases, not capital, in courts of general 
jurisdiction by a jury composed of eight persons, is ex post 
facto in its application to felonies committed before the terri- 
tory became a state. ' ' Precisely the same decision would 
be necessary had the first act been passed after Utah was a 
state, the crime committed while the act was in force, and 
then the provision of the constitution had altered the prior 
act by substituting a jury of eight persons for a jury of 
twelve. The argument, therefore, that the right of the 
accused rested upon the provisions of the federal constitu- 
tion guaranteeing trial by jury, was wholly unnecessary to 
the decision of the case.* 

We may set over against the decision in Callan v. Wilson 
and the dicta in the other cases the decision in In re Ross 
(140 U. S. 453), where it was held that a consular court 
established by Congress in Japan, and consisting of a consul 
and four associates, could try, convict and sentence to death 
an American citizen without any jury at all. This is rested 
upon the ground that the constitution cannot have any effect 
outside of the territory of the United States and that, there- 
fore, the accused is not within the protection of the provi- 
sions relating to jury trial. Such is the contention of this 
paper. The constitution cannot have any effect outside the 
states united by and under it, unless by express terms (as in 
the Thirteenth Amendment) it is extended to places ' ' sub- 
ject to their jurisdiction." It is, of course, clear that the 
territory of Japan is not within the United States in any 
sense. What is here contended for is that the territories, 
lying outside the limits of the states, are not within the 

* As much so as the argument of the judges in Dred Scott v. Sanford (19 Howard, 
393), that Congress had not power to prohibit slavery in the territories. 
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United States, in the sense in which that term is used in the 
constitution, although they are within the United States in 
the international and popular sense of the term. 

Further light may be had from the consideration of the 
sovereignty of the United States over the Indian tribes. In 
the government of them the federal power has never 
regarded itself as circumscribed or limited by the provisions 
of the constitution. It is true the policy for a long time was 
to govern them through treaties, but this policy has lately 
been abandoned and they are now largely governed under 
legislation of Congress. The powers of Congress in this 
matter were considered in United States v. Kagama (118 U. 
S. 375). and it was there held that an act defining crimes 
committed by one Indian against another upon an Indian 
reservation, situated in a state, and conferring jurisdiction 
over such crimes upon the federal courts, was a constitu- 
tional exercise of congressional power, and that the state 
had no jurisdiction over Indians as long as they maintain 
their tribal relations. " These Indian tribes," it is said, 
' ' are the wards of the nation. They are communities 
dependent upon the United States." Therefore the United 
States has exclusive jurisdiction over them, as it has over 
the territories, and there is, it seems, no constitutional 
restriction upon the exercise of this jurisdiction. 

Congress may therefore establish such courts and provide 
such procedure as it deems expedient in foreign territory or 
for Indian tribes, and is not restricted by any provisions of 
the federal constitution. If the reasoning of this paper be 
sound, it may in like manner establish such courts and pro- 
vide such procedure as it deems expedient in any territory 
not subject to the jurisdiction of a state of the Union. To 
quote the language of Mr. Justice Brown in the recent case 
of Holden v. Hardy (169 U. S. 366, 389): 



" In the future growth of the nation, as heretofore, it is not impos- 
sible that Congress may see fit to annex territories whose jurisprudence 
is that of the civil law. One of the considerations moving to such 
annexation might be the very fact that the territory so annexed should 
enter the Union with its traditions, laws and systems of administra- 
tion unchanged. It would be a narrow construction of the constitu- 
tion to require them to abandon these, or to substitute for a system, 
which represented the growth of generations of inhabitants, a juris- 
prudence with which they had no previous acquaintance or sym- 
pathy." 



38 Annals of the American Academy. 

This statement, although made in another connection, and 
in the course of a determination of the powers of a state, is 
nevertheless significant as indicative of an attitude of mind 
which would make it possible for the Supreme Court to 
give eflFect, under the constitution, to legislation of Congress 
adapted to dependencies whose jurisprudence is certainly 
not that of the common law however close or remote may be 
its relation to the civil law. 

(c) Revenue. 

1. The Congress shall have power to lay and collect taxes, duties, 
imposts and excises . . . ; but all duties, imposts and excises shall 
be uniform throughout the United States. — Art. I, Sec. 8, Subs. i. 

2. No capitation or other direct tax shall be laid, unless in propor- 
tion to the census or enumeration hereinbefore directed to be taken. — 
Art. I, Sec. 9, Subs. 4. 

3. No tax or duty shall be laid on articles exported from any state. 
—Art. I, Sec. 9, Subs. 5. 

4. No preference shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another; nor shall 
vessels bound to, or from, one state, be obliged to enter, clear, or pay 
duties in another. — Art. I, Sec. 9, Subs. 6 

Under the provisions as to means of raising revenue, it 
may be observed that only the first provision (Art. I, Sec. 
8, Subs, i) could possibly present any difScultyto Congress 
in the governing of dependencies. As to this, what has 
already been said concerning citizenship applies here muta- 
tis mutandis. The restriction as to uniformity of duties, 
imposts and excises throughout the United States would be 
very embarrassing, if it should be held applicable to terri- 
tory lying outside the limits of any state. But there is no 
good reason for thinking that it is applicable to such terri- 
tory, while many reasons may be assigned for holding the 
contrary. First it is found in the very first grant of power 
to Congress by the states, and is clearly intended to restrict 
Congress in exercising the powers yielded by the states over 
their own territory and people. Second, the term ' ' United 
States ' ' as here used clearly means the states uniting in the 
formation of this instrument and those that should there- 
after be admitted upon the same terms. Third, the subse- 
quent grant of full powers over the territory belonging to 
the federal sovereign contains no hint that these prior 
restrictions are intended to limit or restrict that power. 

There is, indeed, a dictum in an early case that makes 
against this construction. In I^oughborough v. Blake 
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(5 Wheaton, 317), decided in 1820, Chief Justice Marshall 
was called upon to decide whether an act of Congress 
including the District of Columbia in an apportionment of a 
direct annual tax of $6,000,000 previously laid upon the 
states, was constitutional. The decision could be rested 
squarely upon the grant of full legislative power over the 
District found in Article I, Section 8, subsection 17, but the 
chief justice indulges in some extra judicial observations 
as to the meaning of the term ' ' United States ' ' as used in 
Article I, Section 8, Subsection i, in the course of which he 
lays it down that the term includes the states and territories. 
Yet in the later case of American Insurance Company v. 
Canter (i Peters, 511) he rests the decision upon the 
general grant of powers over the territories as distinguished 
from the states, while Webster in his argument flatly denies 
that the restrictions applicable to legislative power over the 
states have any force in the exercise of legislative power 
over the territories, and neither the court nor the counsel 
make any reference to the dictum in this case. The case, 
moreover, has never since been cited by the court as sus- 
taining the view taken by the chief justice. Even if we 
were to give weight to the dictum, we could still distinguish 
the case on the same ground as the case of Callan v. Wilson 
(Ante, p. 34), namely, that it is concerned, not vyith the 
grant of power over the territories, found in Article IV, but 
with the special grant of power over the district ceded for 
the seat of government, found in Article I, Section 8. 
That this is the correct view seems to be confirmed by the 
explanation given of lyougborough v. Blake in Gibbons v. 
District of Columbia (116 U. S. 404, 407). 

The case of Cross v. Harrison (16 Howard, 164) is also 
sometimes cited as teaching a doctrine contrary to the posi- 
tion here taken. But that case simply decided that, after 
the treaty of cession of California by Mexico, and before 
Congress had legislated concerning the territory, the Execu- 
tive Department might lawfully collect an import duty at 
San Francisco as at other ports of the United States. This 
is rested upon the argument that, in the absence of a con- 
trary provision in the treaty, the territory became instantly 
bound and privileged by the laws Congress had previously 
passed to raise a revenue on imports and tonnage. Even 
conceding that this is sound reasoning, it is very far from 
saying that Congress could not, or the treaty-making power 
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could not, have provided a different system for the territory. 
A statement that acts of Congress which, when passed, cov- 
ered states and territories, would extend of their own force 
to after-acquired territory, unless differently stipulated in 
the treaty of cession, is no support whatever for the propo- 
sition that the constitution will extend of its own force to 
such territory. It seems to me that the case carries a dis- 
tinct recognition of the right of the treaty-making power or 
of Congress to provide a different system for the territory, 
and that the decision is rested upon the omission in the 
treaty to provide for any different system. I think it proper 
to add, further, that in my judgment the case could be suf- 
ficiently rested upon the power of the Executive to admin- 
ister the territory in the absence of legislation, and that in 
such administration the Executive might, in his discretion, 
though he would not be bound so to do, adopt the existing 
tariff rates of the rest of the country. But however this may 
be, there is certainly nothing in this case that upholds the 
contention that Congress is constitutionally bound to pro- 
vide import duties in the territories uniform with those in 
the states. 

{d) Bankruptcy Acts. 

The Congress shall have power ... to establish 
uniform laws on the subject of bankruptcies throughout the United 
States.— Art. I, Sec. 8, Subs. 4. 

This provision is to be construed in the same manner as 
the provision as to uniform revenue laws or uniform natural- 
ization laws. It occurs in the same subsection as the 
latter, and all that has been said on the other two provisions 
as to "uniform" laws is applicable to this provision. In 
any event the provision could hardly be a source of embar- 
rassment in legislating for the dependencies. 

{e) Military Forces. 

1. A well-regulated militia, being necessary to the security of a free 
state, the right of the people to keep and bear arms, shall not be 
infringed. — Amend. II. 

2. No soldier shall, in time of peace, be quartered in any house 
without the consent of the owner, nor in time of war, but in a manner 
to be prescribed by law. — Amend. III. 

The first of these provisions contains a clear intimation 
that it is intended for the security of the states. A terri- 
tory is not a " free state;" it is a dependency to be governed 
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as Congress may deem expedient. As it is thus within 
the power of Congress, there would be an absurdity in hold- 
ing that it is to be given a right to bear arms in order to 
resist the exercise of that power. A territorial militia may 
be authorized or not by Congress, just as a state militia may 
be authorized or not by a state. While, therefore, some 
have urged that this provision would entitle the Porto 
Ricans or the Filipinos to bear arms, and thus prepare for 
insurrections, it seems almost too clear for argument that 
no such construction could properly be put upon the pro- 
vision, even if the contention as to the whole of these 
amendments, namely, that they are intended only for the 
protection of states, should be inadmissible. 

The second provision could be no source of embarrass- 
ment. But, of course, like all the others, it must, on the 
theory here advanced, be held to be no restriction upon the 
powers of Congress in dealing with the territories. 

(/) Titles of Nobility. 

No title of nobility shall be granted by the United States. — Art. I, 
Sec. 9, Subs. 8. 

In its terms this is the broadest of all the provisions found 
in the constitution as originally passed. While the con- 
struction contended for in this paper should, of course, 
extend to this provision also, it could be of no consequence 
practically whether it were so construed or not. It is very 
doubtful whether any circumstances could ever arise calling 
for a construction of it. 

(<?") Freedom of Opinion and Speech. 

Congress shall make no law respecting an establishment of re- 
ligion, or prohibiting the free exercise thereof; or abridging the free- 
dom of speech, or of the press; or the right of the people peaceably 
to assemble, and to petition the government for a redress of griev- 
ances. — Amend. I. 

Of all the amendments this is the broadest in its terms. 
But it should have no different construction than any of the 
other of the first ten amendments. Each is intended to secure 
to the states or the people thereof, an immunity against the 
aggressions of the federal power. Even if, however, it 
should be held to protect equally the people of a depend- 
ency, it is difficult to see how it would interfere with the 
proper government of such dependency, as it is altogether 



42 Annals of the American Acadbmv. 

improbable that Congress would think it expedient to ex- 
ercise any one of the powers prohibited in the amendment. 
(k) Slavery. 

Neither slavery nor involuntary servitude, except as a punishment 
for crime whereof the party shall have been duly convicted, shall 
exist within the United States, or any place subject to their jurisdic- 
tion. — Amend. XIII. 

This provision is the only one found in the constitution 
which in terms limits the powers of Congress in dealing 
with the territories. The latter are subject to the jurisdic- 
tion of the United States, and therefore within the protection 
of the amendment prohibiting slavery. It is a very significant 
fact, throwing light upon the view of Congress and the states 
as to the meaning of the other constitutional limitations that 
thephrase, " or any place subject to their jurisdiction, "should 
have been inserted in this amendment. If, as has been 
urged by some, all the limitations extend to the states and 
territories alike, that is to all places subject to the jurisdic- 
tion of the United States, why should Congress and the 
states have been anxious to insert here a phrase expressly 
including the territories ? If the phrases, " throughout the 
United States, " " within the United States, ' ' used elsewhere 
in the constitution, mean throughout or within all territory 
over which the federal sovereign has jurisdiction, then 
the phrase here used is not onl^ useless, but dangerous, 
for while it adds nothing, it throws a grave doubt at once 
upon the meaning of the phrases previously used. Is it not 
obvious that it was inserted because the other phrases were 
understood to mean throughout or within the territory of 
the states united under the constitution, while as to this 
amendment the Congress and the states meant to go further 
and include that territory and also the territory over which 
by Article I, Section 8, subsection 17, and Article IV, Section 
3, subsection 2, Congress has been given plenq.ry power? 

These are all the provisions of the constitution that restrict 
the powers of Congress. These are all the important deci- 
sions of the Supreme Court, save one, that directly consider 
the question whether Congress is subject to any of these 
restrictions, or to any restrictions, in legislating for the 
territories. It still remains to consider the case of Dred 
Scott V. Sanford (19 Howard, 393). Scott claimed his 
freedom on two grounds: that he had been taken by his 
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master to the free state of Illinois and had resided there two 
years; that he had then been taken to the free territory of 
Upper Louisiana (now Minnesota) where slavery was pro- 
hibited under an act of Congress (The Missouri Compro- 
mise), and had resided there two years. He had then been 
taken back to the State of Missouri where he had since 
resided and where he now sued for his freedom. The ques- 
tion on its merits was whether residence in the free state or 
the free territory, followed by a return to the slave state, 
worked an emancipation. The decision on the merits was 
simply this: residence in a free state or a free territory 
followed by a return to and residence in a slave state will 
have such effect, and no other, as the latter state may by the 
decisions of its highest court give to it, the highest court of 
Missouri gave no extra-territorial effect to the laws prohibit- 
ing slavery in the state and territory in which Scott had 
resided and deemed him on his return to Missouri still a 
slave; therefore the federal court was bound to follow the 
same holding. This disposed of the case on its merits, with- 
out any inquiry into the validity or constitutionality of the 
law prohibiting slavery in the territory, for admitting it to 
be valid and constitutional it could have no larger effect in 
working the emancipation of Scott than the confessedly 
valid law of Illinois. But a majority of the court went 
further and in opinions clearly extra-judicial held the act 
of Congress prohibiting slavery in the territory to be uncon- 
stitutional. This is put on the singularly narrow ground 
that the ample grant of power to Congress "to make all 
needful rules and regulations respecting the territory or 
other property belonging to the United States ' ' is confined 
to territory belonging to the United States at the time the 
constitution was adopted " and cannot, by any just rule of 
interpretation, be extended to territory which the new 
government might afterwards obtain from a foreign nation. ' ' 
The sole right to acquire such territory is found in the pro- 
vision for the admission of new states. Upon this is built up 
a novel doctrine as to the limited powers which Congress, as 
the agent or trustee of the states, may temporarily exercise 
in governing a territory so acquired while nursing it toward 
statehood, a doctrine now laid up among the discredited 
curiosities of the law together with all the rest of the extra- 
judicial utterances of this celebrated case. I suppose no one 
would now seriously cite the Dred Scott decision as authority 
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for the proposition that Congress has not full power to 
govern the territories as it may deem most expedient. 
Certainly that the main premise of the Dred Scott argument 
is unsound and discredited is shown by the statement in 
Utter V. Franklin (172 U. S. 416, 423) that, "this court has 
repeatedly held that Congress has full legislative power over 
the territories, as full as that which a state legislature has 
over its municipal corporations. ' ' 

Aside from the Dred Scott case and the others previously 
cited, the pronouncements of the Supreme Court upon the 
question of constitutional limitations upon the power defined 
in Utter v. Franklin have been in terms indicative of a vague 
constitutional theory rather than of a settled constitutional 
doctrine. Such is the statement of Mr. Justice Matthews in 
Murphy v. Ramsey ( 1 14 U. S. 15, 44) that, ' 'the personal and 
civil rights of the inhabitants of the territories are secured 
to them, as to other citizens, by the principles of con- 
stitutional liberty which restrain all the agencies of govern- 
ment, state or national." Such, also, is the statement of 
Mr. Justice Bradley in Mormon Church v. United States 
(136 U. S. I, 44-5), repeated by Mr. Justice Harlan in 
McAllister v. United States (141 U. S. 174, 188), that, 
' ' doubtless Congress in legislating for the territories would 
be subject to those fundamental limitations in favor of per- 
sonal rights which are formulated in the constitution and its 
amendments; but these limitations would exist rather by 
inference and the general spirit of the constitution, from 
which Congress derives all its powers, than by any express 
and direct applications of its provisions." 

We need hardl}'^ dwell upon such pronouncement. We may 
rather recur to the classic statement of Chief Justice Marshall 
in Cohens v. Virginia (6 Wheaton, 264, 399): " It is a 
maxim not to be disregarded that general expressions, in 
every opinion, are to be taken in connection with the case in 
which those expressions are used. If they go beyond the 
case, they maybe respected, but ought not to control the judg- 
ment in a subsequent suit when the very point is presented 
for decision. The reason of this maxim is obvious. The 
question actually before the court is investigated with care, 
and considered in its full extent. Other principles which 
may serve to illustrate it, are considered in their relation to 
the case decided, but their possible bearing on all other cases 
is seldom completely investigated. ' ' This maxim we may 
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now invoke. New conditions never contemplated by the 
judges who voiced these general expressions have suddenly 
arisen. Those expressions may be respected as applicable 
to the cases in which they were used, but they will hardly 
control the judgment of the judges who shall be called upon 
to decide the weighty questions involved in the government 
of remote island dependencies. 

When those questions arise for settlement it will be pos- 
sible to hold, with entire loyalty to the constitution, and 
respect for judicial decisions, that all dependencies, except 
the District of Columbia, are governed under the general 
power given to Congress ' ' to dispose of and make all need- 
ful rules and regulations respecting the territory or other 
property belonging to the United States;" that this power is 
limited only by the provision prohibiting slavery within the 
United States or any place subject to their jurisdiction; 
that no decision of the Supreme Court holds that any other 
limit is placed upon the powers of Congress over the terri- 
tories; and that such dicta as may be found to the contrary 
are either wholly discredited or resolve themselves into a 
mere statement of constitutional or political theory. 
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This day is set apart to commemorate the valor of those 
who on land and sea have fought the battles of the Republic. 
Five separate times the world has heard the clash of the 
American arms. From I^exington to Appomattox is a span 
of ninety years. For fifteen of these years the Republic was 
at war. Twice within that period we fought our kin beyond 
the sea, once our sister Republic of the South, and once 
brother rose against brother while humanity hung breathless 
on the issue of the awful conflict. A generation has passed 
since Appomattox, and as we meet to honor those who fought 
our battles in the past and wrenched from cruel war the bless- 
ings of a merciful peace, another host has sprung to arms 
to add a new lustre to the flag and a new nation to the 
roll-call of freedom. 

There are those who deprecate the existence of the war 
spirit and hold that all the ends achieved by war may be com- 
passed by peaceful means. There are those who tell us that 
war costs more than it is worth, that peace at any price is 
preferable to war at its incalculable sacrifice. There are those 
who contrast with lamentations the price of a battle-ship with 
the endowment of a university and weigh in the scales of 
speculation the honor or life of a nation, the claims of justice 
and the advancement of liberty, against the sufferings and 



sacrifices of war, the waste of treasure and the more fearful 
waste of life; With such we have no part or parcel this day. 
In the stern decrees of justice we read our imperative mandate. 
Human liberty is the goal : attain it we shall, — through peace 
if we may, by war if we must. In the soundless depths of the 
sea lie whitening to eternity the bones of thousands of American 
sailors; on hundreds of battlefields from Quebec to Mexico lies 
scattered the dust of tens of thousands of American soldiers. 
Do we regret the sacrifice? Can we gaze upon our country and 
upon the world and wish that these men had died in peace 
while the cause for which they died had perished in their stead ? 
Imagine a world bereft of the fruits of the American war for 
free and constitutional government. Imagine a world bereft 
of the fruits of the American war for the freedom of the sea. 
Imagine our country, picture humanity, bereft of the blessings 
of the American war for the integrity of free institutions and the 
independence of man. No, martyrs of human progress, we 
shall build you yet more stately monuments, reared upon the 
foundations of a broader liberty, towering toward the stars of 
a higher destiny! On these Memorial Days we shall gather to 
recall the valor of your arms, to praise the inextinguishable 
spirit of your patriotism, to recount the increasing blessings of 
your triumphs ! But we shall not dim the glory of your achieve- 
ments by vain speculations as to how by other means the end 
.secured by your valor might have been attained ! Enough for 
us that freedom followed upon your marches, hovered above 
your camps, swept with you into the rush of battle, wept at 
your defeats, rejoiced at your victories, was the adviser at every 
council and the dictator at every peace ! 

The war spirit at its best, like the peace spirit at its best, is 
the spirit of justice itself. Either may be made the instrument 
of injustice, as every instrument of good may be perverted into 
an agent of evil. Justice may be slain in the passionate frenzy 
of war ; it may be strangled in the passionless purchasings of 
peace. Justice may be enthroned by war ; it may be crowned 
and glorified by peace. The seekers after justice must deter- 
mine at what point the efifectivencss of peaceful means is at an 
end and the appeal to arms the sole remaining safeguard of the 



universal sovereign of humanity. It is a weighty, a solemn 
responsibility, not lightly to be carried, nor lightly shirked. 
When the decision is made, when the love of justice blazes into 
the passion of war, then the time for deliberation is passed, the 
tiriie for united, determined, indomitable action has come. 

Such a moment has arrived in the history of our country. 
The voice of the people has declared for war. We believe it to 
be the voice of justice. We believe that the war in which we 
are now engaged is a just and righteous war, the moral sequence 
of our prior history, the logical and inevitable result of the 
history of the continent itself, the instrument of retributive and 
reparative justice. < 

Providence ordained this continent as the home of freedom. 
From the first there has been waged upon it "an irrepressible 
conflict between opposing and enduring forces," — the force of 
freedom and the force of oppression. Before the discovery of 
America the spirit of human liberty sought a precarious refuge 
in mountain heights or island homes beyond the reach of tyranny, 
or in the lowlands defended at terrible cost by the inundations 
of the sea. Here was a wide home for freedom, an empire for 
liberty. Hither came the oppressed, the exiled, the homeless, 
to plant in the wilderness the free church, the free school, the 
free commonwealth. Hither came also the adventurer and the 
oppressor filled with the greed of power and the lust of self- 
aggrandizement. Between these two the inevitable conflict has 
been waged. From Plymouth rock has radiated an influence 
that has transformed the lives of men, bred a new idea of gov- 
ernment, and swept old forms of outworn tyranny into the sea. 
From the Indies has radiated an influence that has confirmed 
oppression, enthroned misrule, enslaved alike the bodies and 
the minds ot men. The government of the continent could not 
endure, half slave, half free, half mediaeval, half modern. In 
the end the constructive and progressive force has triumphed. 
The continent has been dedicated to free institutions and the 
higher purposes of humanity. 

When France lost her American empire upon the heights of 
Abraham, only Great Britain, Spain and Portugal remained 
masters of the continent, save for isolated and relatively ua- 



important colonies. The part played by Portugal was insig- 
nificant and she was finally expelled by the establishment of 
the independent monarchy of Brazil, which was merged into a 
republic in our own day by a revolution so peaceful that it oc- 
casioned scarcely a ripple in the tide of human affairs. Early 
in the century France regained for a moment the vast trans- 
Mississippi empire but it passed by peaceable purchase into the 
possession of the United States while Russia's Alaskan province 
was merged at a later day, and by the same peaceful means, into 
the territory of the Republic. The great conflicts for free gov- 
ernment have therefore been waged between the Americans on 
the one side and the British and the Spanish on the other. 

Nothing in the experiment of human government can be 
more instructive than the contrast between the English and the 
Spanish occupation of the continent, or the causes that have 
led to the independence of the English and of the Spanish re- 
publics. 

Englishmen and their kin came here to make homes, to es- 
tablish governments, to secure the blessings of law and order, 
to build commonwealths upon the sure foundations of constitu- 
tional guaranties. They never suffered any intolerable oppres- 
sion. They were not enslaved, or robbed or terrorized. When 
they finally rebelled it was rather to preserve a vested right than 
to redress an accomplished wrong. They refused to submit to 
a tax which they had no voice in levying. They refused as 
compulsory tribute what they would cheerfully have paid ten 
times over as a voluntary offering. They stood immovable 
upon a fundamental, an indestructible principle of free govern- 
ment. 

Spaniards came here to conquer, to rob, to win wealth and 
power and dominion. They were adventurers, not home- 
seekers, and all the measure of their ambition could be 
satisfied with gold. Spain planted no colonies ; she estab- 
lished military despotisms. Spain's subjects in the new world 
founded no commonwealths ; they erected military strong- 
holds, levied tribute, stamped out freedom, killed, burned, dev- 
astated, destroyed. Spaniards born in the new world who 
would have established self-government found no opportunity. 



They were excluded from all participation in Spanish- Ameri- 
can affairs. An American, white, copper, or black, had no 
rights which a Spanish ruler was bound to respect. He was 
fortunate who escaped with his life; liberty he never possessed; 
property he held subject to the exactions of the peninsular 
Spaniards. When, at last, Spanish- Americans rebelled, it was 
against a tyranny which no English- American had ever endured. 
It was a struggle not for the preservation of vested legal rights 
and constitutional guaranties, but to grasp for the first time 
the fundamental right of free government, of personal liberty, 
of security for life and property. 

The signal gun of liberty was fired at L,exingfon in 1775. 
Six years and a half later the British army surrendered at 
Yorktown, and the right of self-government was triumphantly 
vindicated. Does anybody now question that the war spirit 
of that portentous era was the spirit of justice ? Does anybody 
doubt ttat Washington was the minister of justice, and all the 
brave and struggling patriots who united their fortunes to his 
were armed with a commission to establish by force a govern- 
ment resting upon the will of a free people ? Nor were the 
Americans the only beneficiaries of the heroic struggle. What 
the revolutionary armies won at Saratoga and Yorktown, 
Americans confirmed at Philadelphia, and Englishmen at 
Westminster. Constitutional government was established in 
America and re-established in England. What Otis, and Sam 
Adams, and Patrick Henry, and Benjamin Franklin had 
pleaded for from America, Pitt, and Conway, and Burke, and 
Barre had pleaded for in England. What their peaceful efforts 
had failed to secure the arms of the American patriots achieved. 
The personal government of a George the Third, the humili- 
ating submission of ministers like Grenville, and Townshend, 
and North to the royal will or the royal caprice, the scorn of 
constitutional rights and the abuse of power, were never again 
to be seen in England or in English America. 

We are wrong to harbor resentments against the English 
people. For them, as for us, the defeat of the American arms 
meant the supremacy of the King above the law. For them, 
as for us, the success of the American arms meant the submis- 



sion of rulers to constitutional guaranties, and the end of 
arbitrary power. In England, as in America, was celebrated 
with transports of joy the defeat of the King's armies and the 
King's policy. While Lord North rushed madly about crying 
with despair, "Oh, God ! it is all over! it is all over! " Fox 
leaped up in triumph, and clapped his hands for joy. It was 
a symbol of the great change that had been wrought. The old 
order passed away with lamentations of despair. The new 
order was ushered in with paeans of joy. The great, final 
struggl'e for English liberty, for free and constitutional govern- 
ment, had been fought and won. 

Washington carved out with his sword a home for liberty; 
and he and his co-workers gave it a constitution and a govern- 
ment that men have not hesitated to call inspired. For a 
quarter of a century the young Republic grew in strength, and 
worth, and wisdom, until its name was on every tongue, its 
flag on every sea. But while the principle of self government 
and national independence had triumphed upon the land, there 
survived upon the sea a system of "intolerable oppiession. 
England, as mistress of the sea, claimed a right of sea-sover- 
eignty incompatible with the independence and political equality 
of other states. Upon the new Republic the exercise of the 
arrogant claim fell with crushing force. Our flag was nowhere 
safe from insult ; our citizens upon the high seas nowhere safe 
from bondage. American liberty and equality could endure 
no more. War was declared and the battle for the freedom of 
the sea was begun. 

Never was there such an unequal preparation. England had 
a thousand war-ships ; the United States had barely a dozen. 
England had legion upon legion of hardened veterans under 
arms ; the United States had scarcely a garrison. England, 
through her great navy, had protected and preserved her com- 
merce ; for ten years the merchant ships of the United States 
had lain rotting at their wharves. Yet the men who remem- 
bered Bunker Hill did not falter. Small as our navy was, its 
achievements against overwhelming odds, are among the most 
brilliant in history. On the ocean, and on the great lakes en- 
gagements were fought that exhibit the splendid courage of 



these two great nations — ^this one great race — and that stir the 
blood to this day as nothing but a sea-fight can. Proud roll 
of immortal names ! Masters of the sea, and all the arts of old 
time naval warfare ! Hull, Macdonough, lyawrence. Perry, 
Decatur ! The proudest navy that ever rode the sea — a navy 
that had humbled all Europe, and arrogantly claimed the do- 
minion over all waters — learned to respect these names, and in 
the end, to respect as inviolate the flag of the Republic whether 
it floated above a humble fishing smack, or at the masthead of 
Old Ironsides. 

The war of 1812 is but an incident in the world history of 
the early years of this century. Yet the principle for which it 
was fought has conferred an inestimable benefit upon man- 
kind. Who shall measure the value of the freedom of the 
seas, the security of commerce, the inviolability of neutral 
rights? These just rights our lathers fought for in that petty 
war. While Europe shook beneath the tread of armies sent 
out to help or to hinder the ambitious designs of Napoleon, the 
new world, with forces that excited only ridicule and con- 
tempt, made war for a great international principle which to- 
day is laid up among the fundamentals of international law. 

Of the great struggle for the integrity of free institutions and 
the emancipation of man, I need not speak at large in this 
presence. The justice of that cause is our only consolation for 
the terrible cost ; its results are among the most precious pos- 
sessions of the Republic. A great, a hideous wrong was 
righted ; an offence against humanity was removed ; an essen- 
tial principle of progressive free government was vindicated. 
Every man who contributed to these ends was an instrument 
of justice, an agent of the eternal right, a servant of the Most 
High. Let their memories be fragrant forever, with the fra- 
grance of the spring time of hope, the blossoms and fruitage of 
endless seasons of human liberty ! 

While English America was thus battling for free govern- 
ment, for the freedom of the seas, for the freedom of man, 
Spanish America was writhing under a merciless oppression 
anjLatr uggling for the first breath of the air of liberty. 



cover and the first to occupy the new world. The fairest por- 
tions of the earth fell under the dominion of her despotic rule. 
Columbus took possession of the Indies where now the final 
battle for free government is being fought. From thence as a 
center the Spanish power moved to the mainland in two 
streams, — one northward through Mexico, one southward 
through the Isthmus and Peru. At the beginning of this cen- 
tury all North America about the Gulf and west of the Missis- 
sippi to Oregon, all South America save Brazil and a few small 
colonies, owned the Spanish sovereignty. Throughout this 
vast empire, Spain wrought her sordid and conscienceless will, 
while rivers of blood marked the course of her heartless and 
useless conquests. 

History does not anywhere in any age record such whole- 
sale slaughter, such unprovoked and remorseless cruelty, as 
the Spaniard inflicted upon the helpless natives of this conti- 
nent. It would be difiicult to convey a correct impression of 
the character and extent of these horrors ; it would be impos- 
sible to exaggerate them. In Hispaniola, or Hayti, the island 
first occupied, the population was reduced in less than a gener- 
ation to a few thousand, and it became necessary to import 
laborers from other islands in order to replace those done to 
death by the invaders. Cuba, which Columbus described as 
the fairest land that ever gladdened the human eye, was liter- 
ally depopulated, rendered desolate and a desert. In all, thirty 
of these gems of the Indies were ravished by Spanish adven- 
turers, while the sword, the stake, bloodhounds, and nameless 
engines of torture devoured the miserable natives. For all 
this there was no reason, no excuse, no palliation. The na- 
tives of these northern-most islands were gentle to effeminacy, 
harmless as children, hospitable and docile to the last degree. 
Yet hundreds of thousands of them were sacrificed to a sub- 
brutal riot of insatiable cruelty. 

The story of the islands was repeated upon the mainland. In 
Mexico and Peru were found the most highly civilized races 
upon the continent. Palaces and temples, surpassing in size 
and beauty, many of the finest with which the conquerors were 
familiar, testified to the architectural progress of the Aztecs 



and Peruvians, while the colossal engineering works of the 
latter remain to this day among the wonders of the world. Up- 
on a people painfully working their way from savagery to civ- 
ilization fell the blight of Spanish conquest. Other Indian 
conquerors have left behind a memory of stern and unrelenting 
severity, often justified by the hopeless savagery of the natives 
and the exigency of the times. The Spanish conquerors 
slaughtered for wanton sport, tortured to enjoy the agony of 
the victims. Cortes, Predarias and Pizarro are names to ex- 
cite only horror, shame, and detestation. Treachery, blood- 
shed and extermination mark every step of the conquest in 
Mexico, the Isthmus and Peru. Montezuma, who receives the 
Spaniards as guests, is basely seized and ignominiously ex- 
posed to death. The Inca in Peru is seized in like treacher- 
ous fashion, and after buying his freedom by more than three 
thousand cubic feet of solid gold, is publicly burned at the 
stake in his own capital. Unnumbered and innumerable na- 
tives are wantonly slaughtered, often with devilish tortures 
that surpass all human imagination. On the islands of the 
Indies and on the mainland from Mexico to Peru, millions of 
natives met a merciless death, league upon league of territory 
once densely populated became a solitude, and within fifty 
years after the discovery of America Spain ruled over the 
largest empire in the world with the dead as subjects and the 
living as slaves. 

Out of this welter of blood, this carnival of horrors, rises one 
saintly form, crowned with the imperishable glory of a pas- 
sionate humanity. Las Casas, a Spanish priest, spent fifty 
years out of a life of over ninety years, in righteous protest 
against the nameless cruelties inflicted by his countrymen and 
in constant ministrations to the helpless victims. With voice 
and pen he denounced the murderers before God and man, and 
in his holy office of priest he refused absolution to those who 
after warnings continued their barbarities. This noble and 
courageous man has left us the revolting record of this dark- 
est page in human history. All that he saw and learned he 
set down as an everlasting witness against the Spanish power. 
To the king himself he solemnly declares that if these iniqui- 



ties are not stayed, God will visit a fearful retribution upon 
the Spanish kingdom. "The tyranny wrought by these deso- 
lations, murders and slaughters is so monstrous that the blind 
may see it, the deaf may hear it, the dumb may rehearse it, 
and the wise judge review and condemn it after our very short 
life. ... If the king leaves to Spaniards the tyranny and 
government of the Indies, all of them will be destroyed and 
without inhabitants, — as we see that Hispaniola now is, and 
the other islands and parts of the continent for more than 
three thousand leagues, without occupants. For these reasons 
God will punish Spain and all her people with inevitable 
severity. So may it be!" So spoke this prophet of God, 
this apostle of man ! His terrible prediction has been written 
true in the pages of history. Every foot of Spain's possessions 
on the mainland has been torn from her unworthy grasp ; her 
island jewels are even now fallen from her diadem ; the proud 
and arrogant empire upon which the doom was pronounced 
has sunk beneath the burden of its iniquities into the shadow 
of a dying power, and the last remnant of its glory is even now 
going down in smoke and blood before the righteous indigna- 
tion of a free American Republic of whose existence and mis 
sion Las Casas never dreamed. 

The American Revolution emancipated more than the Eng- 
lish colonies. The guns had been silenced at Yorktown but 
seven years when France raised the standard of liberty against 
the .sceptre of tyranny. The ebb and flow of revolution 
washed again the shores of America, and during the first 
quarter of this century every Spanish province in America, 
save Cuba and Porto Rico, had achieved its independence. 
More than three hundred years of Spanish rule ended, as it 
began, in devastation and blood. Countless lives and treasure 
were sacrificed. At the end Spain left forever an empire 
poorer in numbers than when first she conquered it, poorer in 
wealth, in happiness, in prosperity — richer only in the dearly- 
bought, but priceless boon of freedom. 

After three centuries of such rule it is small wonder that the 
new republics have risen but t-lowly toward the fall measure 
of settled laws and ordered government. Scarce a seventh of 



the population at the era of independence was of full European 
blood, and this seventh had by the narrow and fatal policy of 
Spain been given no part in the administration of affairs. Out of 
nearly seven hundred viceroys, captains-general and governors, 
who ruled Spanish-America from its discovery, less than a 
score were American born. Out of more than seven hundred 
bishops, over six hundred had been sent from Spain. The 
wealth and resources of the colonies had been diverted from 
the advancement of their interests, the education and enlight- 
enment of their people, to the enrichment of the peninsula 
and its governing class. The English colonies had but to 
develop existing and familiar political institutions. The 
Spanish colonies had to create or to imitate. Imperialism has 
pointed the finger of warning at the mistaken made by such a 
people in the art of self-government. The student of history 
will judge them more favorably. I am not one of those who 
believe that large portions of the civilized race are inherently 
unfit for self-government, or that the genius for self-govern- 
ment exhibited by the Anglo-Saxons may not be successfully 
emulated by other peoples. The Spanish-American republics 
have achieved much ; in the fulness of time they will vindi- 
cate themselves before the world and add a new glory to the 
certain, if painful, evolution of free government. 

Cuba and Porto Rico alone were left under Spanish rule at 
the close of the revolutionary period, and of these Cuba had 
once been wrenched from Spain by the force of English and 
American arms. The great Pitt, the father of colonial Eng- 
land, had added to the British crown the Philippines and 
Cuba. George the Third, with a fatuity of which only he 
was capable, cast them aside and left them to another century 
of Spanish misrule. Had he devised a scourge for his rebel- 
lious and victorious American subjects, he could scarcely have 
selected a more efficient one than Spanish Cuba. Under the 
rule of Spain the island has been a land of desolation and 
■despair, of bloodshed and miseries unspeakable, — a horror to 
its own people, a blot upon civilization, a menace to America. 

The story of Cuba is the saddest ever written by the finger 
■of fate. Her native population was literally swept to swift 



destruction by the Spanish conquerors. A new importation 
from the sister islands vanished in a day. Negro slavery fol- 
lowed as one horror upon another. Not content with ex- 
terminating Indian and Negro, the Spanish rulers turned to 
rend them of the same blood. For a hundred years there has 
been a relentless conflict between the peninsular Spaniard and 
the insular Spaniard— a conflict for self-aggrandizement on the 
one side, for self-preservation upon the other. Practically all 
native Cubans, of all races, rose against the Spanish oppressors 
in 1868, and for ten years there raged a warfare that ceased 
only from sheer exhaustion. The fair promises with which 
Spain cajoled her Cuban subjects into a reluctant peace proved 
illusory. The old abuses multiplied. The peninsula wrung 
from the island all the old bitter tributes of servitude. What 
no Englishman or American would bear and live, the hapless 
Cubans bore for seventeen terrible years. Then manhood again 
asserted itself. Three years ago the struggle for self-govern- 
ment began anew, this time backed by the determination to 
conquer or to die. For three years the awful conflict, the 
horrid tragedy, has gone on. The Cubans have fought with 
the desperate tactics of despair — Spain with the irresponsible 
spirit of departing power. The result is appalling. Cuba has 
suffered during these bloody years the triple horrors of war, 
pestilence and famine. Not since the days when the first 
Spanish adventurers devastated the island in the early part of 
the sixteenth century have such deeds been done or such 
miseries endured as in these closing years of the nineteenth 
century. No civilized country has ever seen the like. Almost 
within the sight of the great exemplar of free government, 
surrounded by ten republics of freemen, this devoted island 
has been plunged into a saturnalia of blood, of rapine, of de- 
^taiction, unparalleled in all the annals of modern history. 
'^ K\. last civilization could endure no more. The Great Re- 
public, the land of Washington and Ivincoln, the home of 
liberty and humanity, became the instrument of pacification 
and reparation. Intervention in such a case need not labor to 
find a 'technical ju.stification. It is a "high act of policy, 
over and above the law," founded upon eternal principles of 



justice that control alike men and nations. If ever a righteous 
cause called a nation to arms, this country of ours is righteously 
at war. That war will go on until Spanish rule is extinguished 
forever on this continent. While God reigns and the Republic 
endures, Spanish tyranny shall never again degrade and 
terrorize humanity in the western hemisphere. 

It is as true of nations as of men that God exacts a stern 
retribution for sin. The moral sense of mankind humbly 
acknowledges the divine justice of history. Never by human 
lips has the vast truth been more solemnly or more con- 
vincingly put, than in the classic words of I^incoln's second 
inaugural, spoken after four years of civil war : 

" Fondly do we hope, fervently do we pray, that this mighty 
scourge of war may speedily pass away. Yet if God wills 
that it continue until all the wealth piled by the bondman's 
two hundred and fifty years of unrequited toil shall be sunk, 
and until every drop of blood drawn with the lash shall be 
paid by another drawn with the sword — as was said three 
thousand years ago, so still it must be said, 'The judgments 
of the Lord are true and righteous altogether.' " 

Well do we know — well do you know, O survivors of that 
Titanic conflict — how terribly this nation expiated its offences ! 
All the wealth piled up by the bondman was consumed by his 
masters in defence of his continued enslavement. All the 
wealth piled up by freemen during three-quarters of a century 
of fruitless compromise with sin, was consumed in defence of 
an awakened national conscience. Fathers who had defended 
slavery with their eloquence in the forum sent forth their sons 
to defend it with their lives in the field. Fathers who had 
compromised with slavery in the forum saw their sons die for 
freedom on the soil their conscienceless covenants had given 
up to bondage. The penalty was stern and terrible. Com- 
merce was wrecked. Industries decayed. Navies sank into 
the sea. Armies melted into the land. The heavens were 
crimsoned with fire. The earth ran red with blood. The foun- 
dations of the state trembled. The pillars of the Republic were 
shaken. And at the end — tragic epilogue of a tragic history — 
those who had marched to the call of duty singing, ' ' We are 
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coming Father Abraham, three hundred thousand more,"" 
and had sunk to death with the same refrain upon their lips, 
heard across the great vast that divides the Jcnown from the- 
unknown the solemn response of the faithful martyr, "I am 
coming, children of the cause, our work is accomplished." 
The expiation was complete. The greatest American died that, 
the humblest might be free. Justice was satisfied. There re- 
mained, thank God, a union preserved, a race emancipated, 
and the memory of heroic deeds that shall be sung while time 
ures. 

The terrible prophecy of Las Casas, the first American 
emancipator, and of Lincoln, the great American emancipator, 
has come true for Spain. The countless treasures of gold, 
wrung from her American bondmen have been sank forever ;; 
her empire, richer than Rome's, has been inherited by free- 
men ; her proud armada has been scattered; her arms have 
been overwhelmed ; her glory has departed. If ever retribu- 
tive justice overtook an evil-doer, it has overtaken and crushed 
this arrogant power. The blood of the brave defenders of lib- 
erty in the Netherlands, of millions of American natives, of" 
millions of African slaves, of more than ten generations of her 
own children in America, cried to heaven for justice. An 
army of the dead, larger by far than the whole Spanish nation,, 
stormed the judgment seat of God, demanding justice, — stern, 
retributive justice. God heard and answered. This Repub- 
lic, which struck the first blow for liberty on American soil,, 
which expiated to the full its own sin, is now striking the last 
blow for liberty in America, — an in.strument of justice in the- 
hands of an omnipotent power. Again with the prophet voice 
of Lincoln we exclaim — " The judgments of the Lord are true 
and righteous altogether." 

The war in which we are now engaged is therefore not only 
the logical, the inevitable outcome of the war that began at 
Lexington and ended at Yorktown, of the war that gave the 
sea, as God gave it, to all the nations of the earth, of the war 
for liberation that began at Sumter and ended at Appomattox, 
but it is as well the instrument of justice, the accredited agent 
of human progress. The land, the sea, man, have all been* 



dedicated to freedom beneath the flag of the Republic. In- 
spired by our example, cheered by our sympathy, the rest of 
the continent has fought its way to liberty. In the interest of 
civilization, of imperative humanity, we now go forth to the 
rescue of the last victim, strong in the consciousness of the 
purity of our purposes and the justice of our cause. When this- 
war ends every foot of American soil will enjoy the blessings 
of free government, of humane and enlightened institutions. 
If as a necessary incident we shall have carried the like bless- 
ings to a remote Asiatic population, we shall feel doubly re- 
warded in the contemplation of their happiness and of our dis- 
interested services to mankind. 

Nor shall we be without our own distinctive gains. Our 
reward is already assured. Whatever material benefits may 
accrue to us as a nation, the highest gain of all is in the subtle, 
all-pervading change wrought in the national sentiment. The 
hearts that remained separated in anger or in sorrow after the 
fateful day at Appomattox have been united in the bonds of a 
common interest and a noble purpose. A Lee, of the clan of 
the great confederate chieftain, a Lee who fought in the gray 
beneath the stars and bars, is to lead an army of emancipa- 
tion beneath the stars and stripes to fight for the deliverance 
of an enslaved race of whom a half a million are negroes. And 
with him go sons of the north and sons of the south, all march- 
ing in happy concord under one flag, singing with one voice 
the grand old battle-hymn of the Republic — "As He died to 
make men holy, let us die to make men free." The men who- 
fought, the women who wept, during that cruel civil strife, 
have cast out the last remnant of bitterness, and all again are 
children of one country, defenders of one cause, heirs of one 
imperishable glory. The Sixth Massachusetts marches through 
Baltimore amid every demonstration of affection ; the gulf 
joins the lakes in celebrating the victory of the American arms, 
and Virginia vies with Vermont in honoring the hero of 
Manila Bay. On this Memorial Day you, war-worn veterans^ 
have the proud satisfaction of beholding your country bound, 
as never before in the indissoluble bonds of patriotism and 
loyalty. 



And wider yet has been the reach of this righteous war 
spirit. The old motherland has been touched and aroused as 
never before by the courage and chivalry of her emancipated 
child. Heart answers to heart as deep answers to deep. The 
old English love of liberty, of humanity, of settled and ordered 
government, has responded to the like spirit in America. Of 
all the nations of the earth, she alone fully understands and 
appreciates our motives and purposes. And to-day she stands 
an impregnable barrier between us and those who would 
thwart our just designs. 

' ' Neutral she gazes on the fray ; 
And standing armed, but calm and still, 
Her iron hand and iron will. 
Though neutral, hold a world at bay. ' ' 

With a united country, with a united race, we may well say 
that this war of liberation has already returned us in substan- 
tial blessings more than it will cost in blood and treasure. 

War may be grim and terrible and costly. It may burn 
and slay, bereave hearts and desolate homes, consume the 
treasure of a people and immolate the flower of its youth. But 
if it be the necessary instrument to the accomplishment of im- 
peratively necessary ends, it is the mailed arm of Justice, the 
preserver of society and civilization. To every nation is given 
the one all-comprehensive mandate — to administer justice 
within its sphere of action. Upon that mandate rest the most 
sacred interests of humanity. Let justice fail, and anarchy, 
national and international, will reign, the world lapse into 
barbarism, and the painful gains of the centuries be lost in the 
chaos of a day. It is, indeed, the happiness of our age that 
the love of justice is so universally diffused that its adminis- 
tration may normally be left to peaceful means, to the settled 
sense of order, rather than to the fear of force. We long for 
the time when all men and all nations will submit humbly and 
willingly to its solemn decrees. But, until that time comes, 
we must be ready to enforce its judgments upon those who 
would resist them. To this end war, in the last resort, may 
be the only effective means. If we are political idealists and 
set before our vision that golden age of world-wide peace, of 



which poets have sung and seers have prophesied, we are also 
political realists, and know and understand that a just peace 
treads often in the footsteps of war, that the harvest of pros- 
perity is often reaped upon the field of battle. Struggle and 
conflict have been part of man since first he left his cave and 
turned his eyes to the stars. Great principles of human 
progress have ever received the baptism of blood. Humanity 
has struggled up from the brute toward the divine, opposing 
force to force, and battling against all the powers and princi- 
palities of oppression. Good and evil there have always been, 
and humanly speaking must always be, in this wide world- 
life, and never while virtue lives and courage survives, will the 
powers that make for righteousness cease to smite the powers 
that make for ill. When all else fails, when persuasion falls 
on heedless ears, and the firm statement of just demands meets 
no response, then the high duty of the hour, the full discharge 
of the great trust leaves but one resort. War let it be! What 
war has won, let war preserve! And while the clash of arms 
fills the wide air and drowns all the voice of peace, let all men 
learn anew the eternal lesson, that at whatever cost liberty, 
humanity, and justice shall rule the world. 

To you, veterans of an unparalleled conflict, I need not to 
bring this message. I bring it rather to those of us who enjoy 
in peace and tranquility the blessings won by you in fire and 
blood. To you I bring rather the grateful homage of a proud 
and prosperous people. We bid you look upon our happiness 
and we pray that you may long be spared to participate in it. 
We unite with you in these solemn honors to the patriot dead. 
We cherish with you the high renown of your great chief- 
tains. We weep with you over the graves of your fallen 
comrades. 

On an occasion like this I can but recall again the words 
addressed by Webster to the survivors of the Revolutionary 
war at the laying of the corner-stone of the Bunker Hill monu- 
ment. " When," said he, " you shall here have exchanged 
your embraces, when you shall once more have pressed the 
hands which have been so often extended to give succor in 
adversity, or grasped in the exultation of victory, then look 



abroad upon this lovely land which your young valor de- 
fended, and mark the happiness with which it is filled ; yea, 
look abroad upon the whole earth, and see what a name you 
have contributed to give to your country, and what a praise 
you have added to freedom, and then rejoice in the sympathy 
and gratitude which beam upon your last days from the im- 
proved condition of mankind ! " 

So may I say to you, veterans of a third of a century. Look 
abroad upon this lovely land which your young valor defended 
and behold the happiness with which it is filled ! Behold its 
fertile plains filling to overflowing the granaries of the world ; 
its snowy cotton fields tilled by freemen that freemen may be 
clothed ; its mines yielding up to palace and to cottage the 
imprisoned sunlight of a thousand summers or coining the 
golden mintage and iron sinews of the world; its ten thousand 
spindles whirring to the music of liberty and of union. Be- 
hold its citizens protected in their just rights ; its rulers 
obedient unto the law ; its free and beneficent institutions 
resting secure in the passionate affection of a generous and 
loyal people. Yea, look abroad upon the whole earth, and see 
what a name you have contributed to give to your country, and 
what a praise you have added to freedom ! Behold a nation 
powerful, just, humane. Behold her now as she goes on her 
swift mission of justice and mercy — to succor the oppressed, to 
smite the oppressor — while civilization applauds and humanity 
blesses her. Behold her take her appointed place among the 
foremost nations of the world, the aureole of liberty upon her 
brow, the fire of a divine mission shining in her far-seeing 
eyes. Behold her fame on every lip, her example an inspira- 
tion to struggling freemen in every land. Ay, and above all, 
behold the name American, the proudest decoration known to 
man, and the Stars and Stripes the most honored emblem 
under heaven. 
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INTERFERENCE WITH CONTRACT RELATIONS. 
I. Problem and Analysis. 

Is it an actionable wrong to induce one person to terminate 
existing contract relations with another, or to refrain from 
entering into contract relations with another? This question 
has been frequently before the courts of late, and has just 
been considered and one phase of it decided, with great and 
even solemn deliberation, by the English House of Lords in 
the case of Allen v. Flood} Its importance to the industrial 
world can hardly be overestimated. Its correct solution is 
primarily the concern of courts and lawyers, but the results of 
the solution will touch every trader, employer and workman 
in his most vital interests. The decision of the House of 
Lords, fixing as it does the law of England, may, therefore, 
fittingly be made the text for a review of the question upon 
principle and authority. 

In order to approach the subject in an intelligible way, it 
will be well to analyze the various circumstances under which 
the question may arise. In such an analysis it will be found 
that these elements must be considered : 
' 1898, A. C. I. 

2;3 
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I. The contract right alleged to be invaded. 

II. The actor who is alleged to have invaded such right. 

III. The means employed in such alleged invasion. 

IV. The motives of the actor in interfering with the alleged 
contract right. 

Under each of these heads the possible cases may be 
classified as follows : 

I. The contract right may be, — (i) an existing contract not 
terminable without breach; (2) an existing contract relation 
terminable at will ; (3) a proposed, future contract relation. 

n. The actor may be, (i) a single person; (2) a combina- 
tion of persons. 

III. The means employed may be, — (i) intrinsically unlaw- 
ful, as deceit, duress, etc. ; (2) intrinsically lawful, as persua- 
sion, advice, the withdrawal of industrial benefits, etc. 

IV. The motive may be, — (i) malicious; (2) non-malicious. 
Upon this analysis it is proper to observe : first, that while 

under I., cases 2 and 3 are separated for completeness of 
analysis it is doubtful whether the law, as yet, presents any 
distinction as to the principles applicable to them ; second, 
that under I., i, and I., 2, 3, there maybe present any possible 
combination of the cases under II., III. and IV. For example, 
B, or B, C and D, may induce X to terminate (with or without 
breach) an existing contract relation with A, either by 
intimidation or by persuasion, and either with or without 
malicious motives against A. Given any combination thus 
suggested, has A an action against B (or B, C and D) for 
the damages sustained in consequence of the termination of 
the contract relation by X ? 

Having thus indicated the nature and scope of the problem, 
we may proceed to discuss it under two heads, — first, inducing 
breach of contract; second, inducing termination (without 
breach), or non-formation, of contract. 

II. Inducing Breach of Contract. 

Three leading English cases are authority for the statement 
that it is actionable for B, or for B, C and D, to induce X to 
commit a breach of an existing contract with A, by unlawful 



INTERFERENCE WITH CONTRACT. RELATIONS. 275 

means, or by persuasion coup led with malicio us or unjustifiable |0 
in otives.^ The only point of difficulty expCTiencea~in-5t-u.dying_/ '_ 
these decisions is in fixing the meaning of the term "malicious." 
As defined by the court in the case of Bowen v. Hall, it is, 
" the indirect purpose of injuring the plaintiff, or of benefiting 
the defendant at the expense of the plaintiff." In short, it 
would seem that inducing the breach of an existing contract is 
actionable if the main object be to injure plaintiff or to benefit 
defendant at the expense of plaintiff. It is clear that the second 
object may involve no malevolence or ill-will toward plaintiff. It 
may be simply a competitive motive, a desire to drive a good 
bargain. A has engaged X ; B desires to employ X. B induces 
X to break with A and contract with B, by outbidding A. There 
is no desire to injure A, but a desire to benefit B. This is 
known, however, to result in loss or damage to A. It is 
actionable unless B can justify the infliction of the loss or 
damage. " Malice," therefore, is the infliction of loss or 
damage without lawful justification and not, necessarily, ill-will 
or malevolence. A desire to benefit the actor, who is in com- 
petition with plaintiff, is not a lawful justification for inducing 
X to break an existing contract with plaintiff; it would be a 
justification for inducing X to terminate (without breach) a 
contract with plaintiff or to refrain from closing a proposed | 
contract with plaintiff. 

The reasoning by which this result is reached may be stated 
as follows : It is unlawful to break an existing contract. It is 
unlawful knowingly and intentionally to persuade another to 
do an unlawful act. It is therefore unlawful for B, wilfully 
and with notice of the contract, to induce X to commit a 
breach of an existing contract with A. The number of the 
actors, the means employed, the motive of the actor, are all 
immaterial in considering actions under this head. So runs 
the comment of Lord Herschell in Allen v. Flood''' upon the 
judgment of the court in the leading case of Lumley v. Gye^ 

'Lumley v. Gye (1853), 2 E. & B. 216; Bowen v. Hall (1881), L. R. 6 
Q. B. D. 333 ; Temperton v. Russell (1893), i Q. B. 715. 
''■ 1898, A. C. I, 123. See also Lord Watson, p. 96. 
* 2 E. & B. 216. 



276 INTERFERENCE WITH CONTRACT RELATIONS. 

followed by the caution, however, that he " must not be under- 
stood as expressing an opinion one way or the other, whether 
such an action can be maintained," a caution which is re- 
echoed by Lord Macnaghten,^ and Lord Shand.^ 

It is to be observed, therefore, that while the English 

courts have always spoken of this wrong as " malicious," and 

it has been somewhat vaguely assumed that malice is essential 

to the action, very grave doubts have now been expressed in 

high quarters as to whether malice is at all material. It is to 

be observed, further, that the question whether there is any 

action for inducing breach of contract has not yet been passed 

upon by the House of Lords, and that the lords who decided 

the case oi Allen v. Flood were careful to reserve their opinion 

upon that point. That there would be an action in case 

unlawful means were used, can hardly be doubted.' But 

. whether there would be an action where only persuasion 

\ coupled with malicious motive (or want of justification) is 

\ employed, is yet to be decided by the jiighes t English court.* 

1 Should it be decided that an action will lie, there would still 

'remain the questions. What constitutes lawful justification? 

Is competition a justification? Is a concern for the welfare 

I or morals of X a justification ? Does the relationship of B to 

X render B's interference lawful where the interference of 

another would be unlawful ? These and other like questions 

have yet to be passed upon by the courts. 

In the United States the doctrine of Lumley v. Gye has been 
accepted and appHed in some jurisdictions and rejected in 
others. It is generally agreed that inducing breach of con- 
tract by unlawful means, as deceit, duress, and the like, is 
actionable; but inducing termination of contract (without 
breach), or non-performance of non-enforceable contract, by 

' P- 153- 

2 P. 168. 

^ See the remarks of Lord Watson in Allen v. Flood ( 1898), A. C. p. 96, 
Lord Herschell, p. 138, and the reasoning of Mogul Steamship Co. v. 
Macgregor (1895), A. C. 587. 

* Lord Hershell points out (p. 143) that dissent or doubt was expressed 
by Lord Coleridge in Bowen v. Hall, A. L. Smith, L. J., in Temperton v. 
Russell, and Rigby, L. J., in Allen v. Flood (1895), 2 Q. B. 21. The 
reserve of several of the law lords on this point seems very significant. 
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like unlawful means, is equally actionable/ Is it actionable 
to induce a breach of an existing contract by persuasion 
coupled with malice or absence of justification ? Such 
conduct is held actionable in some jurisdictions.^ In other 
jurisdictions it is held non-actionable (unless, perhaps, in the 
case of the enticement of servants).^ The authorities denying 
liability expressly except from the decision the case of the 
employment of deceit, slander, intimidation, or other unlawful 
means, and reserve the question as to the case of the entice- 
ment of a servant engaged in manual labor, where any form 
of the English Statute of Laborers is in force.* The question 
whether a combination of persons inducing breach of contract 
by persuasion or advice is liable where a single person would 
not be, seems not to have arisen : it would, however, be 
decided on the same principles as in the case of inducing 
termination (without breach) by force of combination, — 
principles discussed under the next head. 

It wjU be observed, therefore, that while some American 
states have followed the present English doctrine other 
American states have followed the dissenting opinions in the 
English cases and have already decided what the House of 
Lords regards as an open question, that inducing breach of 
contract is not actionable unless the means employed are 
unlawful. 

III. Inducing Termination, Rescission, or Non-formation 
of Contract. 

In the cases just considered the act induced, namely, breach 
of contract, is itself an unlawful 'act in the sense that the law 

1 Benton v. Pratt (1829), 2 Wend. (N. Y.) 385 ; Rice v. Manley (1876), 
66 N. Y. 82 ; Lally v. Cantwell, 30 Mo. App. (1S88) 524 ; Angle v. 
Chicago, St. Paul, &c., Ry. (1893), 151 U. S. 1. 

^ Walker v. Cronin (1871), 107 Mass. 555 ; Haskins v. Royster, (1874), 
70 N. Car. 601 ; Jones' v. Stanly (1877), 76 N. C. 355 ; Angle v. Chicago, 
St. Paul, &c., Ry. (1893), 151 U. S. i (semble) ; Nashville, C. & St. L. 
Ry. V. McConnell ( 1897), 82 Fed. 65. 

'Chambers v. Baldwin (1891), 91 Ky. 121; Bourlier Brothers v. 
Macauley (1891), 91 Ky. 135, Boyson v. Thorn (1893), 98 Cal. 578; 
Glencoe Land and Gravel Co. v. Commission Co. (1897), 138 Mo. 439. 

* 91 Ky. 140-142 ; 98 Cal. 582. 
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gives damages for it against the non-performing party to the 
contract. In the cases now to be considered the party under 
inducement commits no actionable wrong in yielding to the 
persuasion of the inducing party. This may be because the 
contract is terminable at will, or because the contract is subject 
to rescission at will, or because no contract relation has yet 
been formed. The problem now is, will it render B hable to 
A, if B induce X to terminate a contract terminable at will, or 
to rescind a contract subject to rescission at will, or to refrain 
from concluding a proposed or probable contract ? Termina- 
ting a contract is used in the sense of putting a stop to further 
performance of a contract under which A has already been 
engaged in performance. Rescission of contract is used in 
the sense of exercising an option to be bound or not upon 
a contract unenforceable by A, as, for example, a contract 
unenforceable under the Statute of Frauds, or a contract 
entered into by X's agent in excess of authority, and the like. 
Non-formation of contract is used in the sense of exercising 
the right not to enter into a proposed contract. In each case 
the decision of X is understood to be influenced or induced 
by the deceit, coercion, or persuasion of B. 

If unlawful means be used by B, as deceit or duress, it is 
generally conceded that B is liable to A, because in such case 
it is not X's free will that has produced the result, but the 
deceit or duress exercised by B, and operating through X.' 
What constitutes duress will be discussed later. 

If no unlawful means be used, but only persuasion or 
advice coupled with a malicious motive to injure A or to 
benefit B at the expense of A, then under the authority of 
Allen V. Flood^ no action will lie against B. Briefly stated, 
that now famous case is this : Allen, a delegate of a trade 
union of iron-workers, pers uaded t he Glengall Iron Company 
to discharge Flood and another workman by representing 
(truthfully) that if Flood and Taylor remained in the employ- 

' Benton v. Pratt, 2 Wend. (N. Y.) 385 ; Rice v. Manley, 66 N. Y. 82 ; 
Lally V. Cantwell, 30 Mo. App. 524; Evans v. Walton, I<. R. (1867) 2 C. 
P. 615 ; Boyson v. Thorn, 98 Cal. 578 {semble). 

' 1898, A. C. I. 
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ment the iron-workers (about lOO in all) would quit for the 
reason that Flood and Taylor, who were wood-workers, had 
sometimes on other jobs done iron-work, and the iron-workers 
were determined to prevent it. At the trial there was no 
evidence of intimidation or coercion, or of breach of contract, 
the engagement of Flood and Taylor being terminable at will. 
The jury found that Allen maliciously induced the Glengall 
Company to discharge Flood and Taylor and not to engage 
them further. Damages were assessed at ;^20 each. Ken- 
nedy, J., entered judgment for the plaintiffs. The Court of 
Appeal (Lord Esher, M. R., Lopes and Rigby, L. JJ.) 
affirmed the judgment.^ On appeal to the House of Lords 
there was an argument in December, 1895. A second argu- 
ment was ordered and, following an infrequent custom, certain 
judges were summoned to attend and give their opinion to the 
law lords. Eight judges attended;^ of these, six advised that 
the judgment be affirmed ; two (Mathew and Wright) thought 
the judgment should be reversed. Nine law lords rendered 
the final decision. Of these, six' held that the defendant had 
committed no actionable wrong; three "' were for affirming 
the judgment. The sum of the reasoning on the final judg- 
ment is that it is not actionable to induce another to do what 
he may rightfully do unless unlawful means are used or, 
perhaps, unless there be a conspiracy of persons to produce 
the result, and that it is immaterial that the defendant acted { 
maliciously. 

The earlier precedents mainly discussed are Keeble v. 
Hickeringill {\\ East, 574 n.), Carrington v. Taylor {\\ East, 
571), Lumley v. Gye (2 E. & B. 216), Bowen v. Hall (6 Q. B. 
D. 333) and Temperton v. Russell (1893, i Q. B. 715). The 
general result of the examination of these cases is interesting. 
Of Keeble v. Hickeringill, which was a case of one landowner 
shooting guns with the sole object of frightening ducks away 

' 1895, 2 Q. B. 21. 

"^ Hawkins, Mathew, Cave, Nortli, Wills, Grantham, Lawrance and 
Wright, JJ. 

' Lords Watson, Herschell, Macnaghten, Shand, Davey, and James of 
Hereford. 

* Lord Halsbuiy, L. C., Lords Ashbourne and Morris. 
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from an adjoining landowner's decoy, the prevailing law lords 
say in substance that the act was itself a nuisance and so unlaw- 
ful, though there is a marked disposition to treat the case as of 
slight authority.* Carrington v. Taylor, a case similar to 
Keeble v. Hickeringill, except that defendant was here shooting 
game in his own right and thereby disturbed plaintiff's decoy, 
is practically set aside as bad law.^ The other three cases, so 
far as they hold that inducing breach of contract is actionable, 
have already be^n referred to. Of Temperton v. Russell, so 
\ far as it holds it actionable to induce one person not to enter 
into new contracts with another, there is a decided disapproval, 
subject to a reservation as to the question whether a con- 
spiracy to produce such a result is actionable.^ Mogul Steam- 
ship Co. V. Macgregor^ is treated throughout as authority for 
the prevailing judgment. None of the prevaihng opinions 
refers to American cases, though Lord Halsbury, L. C, 
(dissenting) cites several.* 

The three dissenting law lords, the six advisory judges, the 
three judges in the Court of Appeal, and the trial judge, 
(thirteen out of the twenty-one judges who heard the case in 
the three courts), place their judgment first, upon the proposi- 
tion that intentionally causing damage without just cause or 
excuse is actionable, and that the finding of a malicious motive 
(under the circumstances of this case) negatives just cause or 
excuse,* and second that Allen's acts constituted coercion over 
the employer whose business would have been at a standstill 

' See Lord Herschell's observations on p. 134 and Lord Davey's on p. 
174. 

' Lord Watson, p. 103, Lord Herschell, p. 135, Lord Shand, p. 169. It 
will be observed that these two cases do not deal with interference with 
contract. They are discussed to the point whether malicious motive is 
material. 

' Lord Watson, p. loS, Lord Macnaghten, p. 153. 

* 1892, A. C. 25. 

* Walker v. Cronin (1871), 107 Mass. 555; Benton v. Pratt (1829), 2 
Wend. (N. Y.) 385; Rice v. Manley (1876), 66 N. Y. 82 ; Bixby v. 
Dunlap, (1876) 56 N. H. 456; Angle v. Chicago, Etc., Ry. (1893), 151 
U. S. I. 

^Lord Halsbury, L. C, pp. 75, 84; Lord Ashbourne, p. 112; Lord Morris, 
p. 160; Hawkins, J., p. 14. 
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had one-hundred ironworkers left the yard.' Challenged to 
point out what right of the plaintiffs has been invaded, they 
reply " the right freely to pursue their lawful calling," quoting 
with approval the statements, of Sir William Erie in his work 
on Trade Unions that, — " Every person has a right under the 
law, as between him and his fellow-subjects, to full freedom in 
disposing of his own labor or his own capital according to his 
free will. It follows that every other person is subject to the 
correlative duty arising therefrom, and is prohibited from any 
obstruction to the fullest exercise of this right which can be 
made compatible with the exercise of similar rights by others. 
Every act causing an obstruction to another in the exercise of 
the right comprised within this description, done, not in the 
exercise of the actor's own right, but for the purpose of 
obstruction, would, if damage should be caused thereby to the 
party obstructed, be a violation of this prohibition, and the 
violation of this prohibition by a single person is a wrong, to 
be remedied either by action or by indictment, as the case 
may be." 

In short, the decision that defendant is liable seems to be 
placed by these judges mainly on these propositions : (i) Flood 
and Taylor had a legal right to pursue their calling without ;' 
interference ; (2) Allen interfered and damage resulted ; (3)/ 
this interference was so decisive as to be fairly regarded as 
the efficient cause of the damage (rather than the act of the 
employer) ; (4) this interference was without just cause or if 
excuse, or, in other words, malicious. I 

This difference of view between the prevailing and the 
earlier advisory and dissenting opinions is very fundamental 
and will be discussed later in this article. It answers our 
present puipose to note that the prevailing opinions find no 
intimidation or unlawful means used to control the employer's 
conduct in dismissing plaintiffs, while the other opinions find ] 
that defendant's threat was coercive and that no ground of I 
justification was established. I 

We have now to examine, the state of the American 

ipp. 17, 80, 160. 
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authorities upon the questions involved in Allen v. Flood, and 
analogous cases. 

It may be stated, at the outset, that the use of intrinsically 
unlawful means, as fraud or intimidation, will render the inter- 
fering defendant hable to the injured plaintiff. It is, perhaps, 
not difficult to determine what is fraudulent or deceitful.' But 
it is more difficult to extract from the decisions a clear notion 
of what will amount to duress or intimidation. Some cases, 
to be sure, so clearly involve intimidation as to leave no room 
for doubt.^ Other cases involve a kind of constructive intimi- 
dation, as a display of force by a body of men where no force 
is actually used or even expressly threatened. Thus, the 
display of banners with devices, as a means of intimidation to 
prevent persons from entering into or continuing in the em- 
ployment of plaintiff, has been held unlawful, although there 
was no proof that the inscriptions were false or misleading.' 
In other cases a mere display of force by a body of men, 
although no force was actually used or expressly threatened, 
has been held to amount to intimidation.* Under these latter 
decisions it was held unlawful for a body of persons to assemble 
in force in the vicinity of a place where workmen were 
employed in order to induce such workmen to quit the 
employment or to refrain from entering into it. In another 
case the question upon which the court divided was whether 
a patrol of two men in front of the plaintiff's place of business, 
stationed there to give notice of the strike and to persuade 
workmen not to enter the employment, constituted such 
intimidation as to be unlawful* The majority of the court 
thought the patrol should be enjoined as one means of intimi- 

' Stone V. Carlan (1850), 13 Law Reporter, 360 S. C. 2 Sandf. N. Y. 
Sup. Ct. 738; Marsh v. Billings (1851), 7 Cush. 322; Rice v. Manley 
(1876), 66 N. Y. 82; Dudley v. Briggs (1886), 141 Mass. 582 ; Weinstock 
V. Marks (1895), 109 Cal. 529. 

* Shoe Co. V. Saxey (1895), 131 Mo. 212 ; Wick China Co. v. Brown 
{1894), 164 Pa. 449. 

' Sherry v. Perkins (1888), 147 Mass. 212. 

* O'Neil V. Behanna (1897), 182 Pa. 236; Mackall v. Ratchford (1897), 
82 Fed. 41. 

^ Vegelahn v. Guntner (1896), 167 Mass. 92. See also Cook v. Dolan 
(1897), 6 Pa. Dist. Rep. 524. 
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dation and of rendering the employment unpleasant or 
intolerable to workmen. " Intimidation," says the prevailing 
opinion, "is not limited to threats of violence or of physical 
injury to person or property. It has a broader signification, 
and there also may be a moral intimidation which is illegal. 
Patrolling or picketing, under the circumstances stated in the 
report, has elements of intimidation like those which were 
found to exist in Sherry v. Perkins." ^ From this conclusion 
two judges ^ dissented, on the ground that the patrol carried 
with it no threat of violence, and that the means used by the 
patrol, namely, persuasion and advice, were lawful and justi- 
fiable in a competitive struggle between employer and employed. 
Another form of compulsion, which may be regarded as 
intimidation, is the instituting, or threatening to institute, a 
boycott against A in order to prevent him from entering into 
contract relations necessary to the successful conduct of his 
business. This may involve A's rights alone, or it may also 
involve the rights ofX. Thus the object maybe to compel 
A to pay the defendants higher wages by inducing X (or X, 
Y and Z) not to deal with A until such higher wages are 
granted ; or it may be to compel X to cease dealing with A 
in order to compel A to deal with defendants on their terms. 
In the first case A alone can complain ; in the second case 
A and X may both complain. To illustrate : Defendants 
desire to compel A to cease using a machine for hooping 
barrels. They threaten to notify plaintiff's customers not to 
purchase his machine-hooped barrels, and to notify all 
members of labor organizations, and others, not to purchase 
articles packed in machine-hooped barrels. Requesting A's 
customer (X) not to purchase A's barrels would affect A alone, 
unless X were also put under compulsion. Notifying X's 
customer (Y) not to buy goods packed in A's barrels affects 
both A and X, because it may interfere with X's freedom to 
purchase A's barrels or to sell goods to Y, and also A's chance 
•of selling barrels to X. In this case the conduct of defendants 
is regarded by the majority of the court as intimidation, and 

^ 147 Mass. 212. 

"^ Mr. Chief Justice Field and Mr. Justice Holmes. 
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hence an unlawful interference with A, although the dissent- 
ing judge (in a very learned and vigorous opinion) regards it 
as lawful competition between employer and employed.' The 
question does not arise as to X's rights. Again, a circular 
requesting the pubhc to boycott plaintiff's newspaper, in order 
to compel plaintiff to cease using plate matter or to employ 
union labor, is intimidation and unlawful.^ A circular request- 
ing the public not to deal with merchants who advertise in 
plaintiff's paper would affect the advertising merchants as well 
as plaintiff So a notice to an employer (X) that if he con- 
tinues to employ A, " we will be compelled to notify all labor 
organizations of the city that your house is a non-union one," 
is intimidation of X, and if A is thereby discharged A has an 
action against defendants although A's contract is terminable 
at will.^ Had the threat been carried out and X's customers 
induced to cease dealing with him, X also would have been 
injured. In general it may be said that instituting, or threat- 
ening to institute a boycott by concerted action is unlawful. 
It may take various forms but in its essence it is minatory and 
is calculated to interfere in a dangerous degree with the 
freedom of industrial action.^ 

A puzzling phase of the boycott is presented in those cases 
where dealers combine to drive out of business a competitor 
who shall refuse to conform to the business methods fixed by 
the members of the combination, or to refuse to deal with any 
person who shall offend against the rules. Several cases have 
upheld the lawfulness of the means adopted by these combin- 
ations. A manufactures and sells lumber. An association of 
retailers agree that they will not buy of manufacturers who 
sell directly to consumers. A sells to consumers. The 
secretary of the association threatens to notify the members 

^ Hopkins v. Oxley Stave Co. (1897), 83 Fed. 912. 

^ Barr v. Essex Trades Council (1894), 53 N. J. Bq. 101 ; Casey v. 
Cincinnati Typo. Union (1891), 45 Fed. 135. See also Old Dom. S. Co. 
V. McKenna (1887), 30 Fed. 48. 

' Lucke V. Clothing, &c.. Assembly (1893), 77 Md. 396. 

* Moores v. Bricklayers' Union (Ohio Super. Ct., 1896), 23 Weekly Law 
Bull. 48; Thomas v. Cincinnati, &c., R. (1894), 62 Fed. 803. 
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not to deal with A. This is held lawful.' Again : A is a 
plumber. An association of plumbers agree not to deal with 
wholesalers who sell to plumbers not conforming to the rules 
of the association, the practical result being that all conform- 
ing plumbers must join the association or one of its branches. 
A is unable to secure supplies. This is held lawful competi- 
tion.^ A combination agreeing not to sell to any person who 
is a delinquent debtor of any member of the association is held 
lawful, and such delinquent debtor has no action against the 
member giving notice of delinquency or against a member 
refusing to deal with him until he pays the creditor.^ On the 
other hand it has been held that if defendants not only refuse 
to sell to plaintiff but also induce a third person not to sell to 
plaintiff, such interference in plaintiff's business is unlawful 
unless it can be shown to be justifiable as serving some legiti- 
mate purpose of the defendants.* So also where retail dealers 
in lumber combine and agree not to deal with wholesalers who 
sell to a lumber broker, not maintaining a lumber yard, and 
in pursuance of this agreement " fine " X, a wholesaler who 
has sold to plaintiff, a lumber broker, and in consequence 
plaintiff is thereafter tinable to procure lumber of X, or of 
other wholesalers, it is held that plaintiff niay maintain an 
action against defendants since defendants' conduct amounts to 
intimidation.^ So also where there is an understanding that 
employers engaged in a certain business shall notify each 
other of the names of " apprentices " who leave the employ- 
ment, and that one will not employ the apprentice of another, 
and defendant, in pursuance of this understanding, gives notice 
that plaintiff has left his employment, in consequence of which 

' Bohn Mfg. Co. v. HoUis (1893), 54 Minn. 223. 

' Macauley v. Tierney (R. I., 1895), 33 Atl. i. 

'Schulten v. Bavarian Brewing Co. (1894), 96 Ky. 224; Brewster v. 
Miller (Ky. 1897), 41 S. W. 301. 

*Delz V. Winfree (1891), 80 Texas, 400; see also Olive v. Van Patten 
(1894), 7 Tex. Civ. App. 630 ; Sweeny v. Torrence (1892), 1 Pa. Dist. 
Rep. 622. 

^Jackson v, Stanfield (1894), 13'/ Ind. 592, disapproving Bohn Mfg. Co. 
V. Hollis, ante. 
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plaintiff is unable to secure or hold new employment, the 
defendant is liable to plaintiff/ 

In the cases cited in the preceding paragraph there is a prior 
agreement that upon a certain contingency one, or some, or 
all of the members of the combination will cease dealing with 
all persons of a designated class. The contingency is the 
business conduct of the persons in question. All whose 
business methods (though lawful) are obnoxious to the system 
adopted by the members of the combination are to fall into a 
tabooed class. Notice is to be given that A, B, C, etc., are 
taboo. Nobody in the combination is thereafter to have 
commerce with them. They are industrially excommunicated. 
The contingency may or may not affect the rights of some 
third person. Thus, if A sells direct to a consumer (X) A is 
taboo f or, if A .sells to a taboo retailer (X), A is taboo also ;* 
or if A does not pay his debt to a member of the combination, 
A is taboo.** In the first two cases A and the consumer, or A 
and the retailer, are both affected. In the third case A alone 
is affected. In either case one defendant " notifies " the other 
members that A's conduct creates the contingency contem- 
plated, or an agent of all the members gives like notice, and 
A is forthwith excommunicated. At the same time X may 
be expressly put under the ban, because it may have been 
simply because A dealt with X that A is boycotted. A warn- 
ing is thereby given to all in like circumstances with A not to 
deal with X. The problem now raised is whether, conceding 
that the notifying member or agent would have been liable to 
A or X if no such prior agreement had existed, he escapes 
liability because of such agreement. If the defendant notifies Z 
that A's conduct in dealing with X is obnoxious to defendant, 
or that A's conduct is itself obnoxious without reference to X, 
and requests or persuades Z to cease existing relations with A, 
and if A or X has an action against defendant for this unlawful 

^ Blumenthal v. Shaw ( 1897), 77 Fed. 954 ; Mattison v. Lake Shore, Etc., 
R. (1895), 2 Oh. N. P. 276. 
"^ Bohn V. Mfg. Co. v. HoUis, supra. 
' Macauley v. Tierney, supra. 
* Brewster v. Miller, supra. 
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interference with his freedom of industrial action, is an agree- 
ment between defendant and Z that defendant shall notify Z in 
case A's conduct becomes obnoxious, and that thereupon 
both defendant and Z will taboo A, a lawful agreement which 
may be set up as a bar to A's or X's action ? This inquiry 
into the legality of such agreements seems to have been little 
considered in the cases cited, but was expressly considered 
and decided in the recent case of Curran v. Galen} In that 
case plaintiff brought an action against G and W (officers of a 
trade union) for having procured his dismissal from employ- 
ment in a brewery, because he refused to join the union. 
Defendants set up an agreement between an association of 
brewers and the union that all employes of the brewery 
companies belonging to the association should be members of 
the union and that no employe should work for a longer period 
than four weeks without becoming a member, and set up that 
in pursuance of this agreement defendants notified plaintiff's 
employer, a member of the association and a party to the 
agreement, that plaintiff had refused for more than four weeks 
to join the union. The court held the answer bad because it 
disclosed an illegal agreement, the object of which was to 
interfere with the freedom of the individual to dispose of his 
labor and to coerce the individual into conforming to the 
business methods of the defendants under penalty of the loss of 
his position and of his prospects. If there had been no agree- 
ment, defendants' interference with plaintiff's freedom to 
pursue his lawful trade or calling would have been unlawful ; 
the agreement is an agreement to interfere with such freedom, 
and is itself unlawful. 

There is yet another class of cases where the defendant, 
acting alone, with no concert with others, brings pressure to 
bear upon X to induce him to cease dealing with plaintiff. 
The clearest types of these cases are those where an employer 
of labor directs his employes not to deal with the plaintiff 
upon pain of discharge from the employment. It has been 
held lawful for an employer to forbid his employes to rent 

1152N. Y. 33(1897). 
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plaintiff's house ^ or to trade at plaintiff's store ; ^ and for a 
quarry owner having a contract with X, terminable at will, for 
the cutting of stone, to compel X to discharge a workman on 
pain of the termination of the contract.^ On the other hand it 
has been held unlawful for defendant to forbid his employes to 
trade at plaintiff's store.^ In a recent case it was held lawful 
for an employer who also ran a store in competition with 
plaintiff to forbid his employes to trade with plaintiff, though 
it was suggested in the opinion that it would be unlawful if 
defendant had not been in competition with plaintiff." 

This last case seems to bring out sharply the real question 
at issue, namely, whether defendant may use even his own 
legal rights as an instrument of wilful harm to plaintiff without 
any other justification than the abstract right to do as he 
pleases with his own. Malice is often said to be the test in 
these cases. The conflict waged over the meaning and limits 
of that term, renders its use a source of added difficulty. It 
is perhaps enough to say that if defendant inflicts intentional 
loss upon plaintiff, defendant is liable to repair the loss unless 
he can justify its infliction. We should then be forced into the 
added difficulty of defining the grounds of justification, but 
this is certainly a more concrete legal question than that per- 
taining to mahce which, after all, will ordinarily have to be 
inferred from the absence of justification. It is easy enough 
to see the difference between the case of a man who interferes 
with a competitor's business in order to obtain business for 
himself and the case of a man who interferes in another's 
business for no apparent purpose except to injure the other. 



' Heywood v. Tillson (1883), 75 Me. 225. 

''■ Payne v. Western, &c., Ry. (1884), 13 Lea, 507. 

3 Raycroft v. Tayntor (1896), 68 Vt. 219. 

* Graham v. St. Charles St. Ry. (1895), 47 La. Ann. 214; again, 47 
La. Ann. 1656. 

^ Robison v. Texas Pine Land Ass'n (Tex. Civ. App. 1897), 40 S. W. 
843. This is the point of difference between Keeble v. Hickeringill and 
Carrington v. Taylor, discussed above. In the first case defendant 
showed no justification ; in the second he was shooting game himself, 
and should have been justified if his shooting was reasonable: 
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It cannot be pretended that such a principle would free the 
law from difficulties for we should still be forced to decide 
what constitutes competition, and it was upon a difference of 
view upon that point that a dissenting opinion in part rests in 
the case of Vegelahn v. Guntner} 

Upon the point whether mere persuasion to terminate 
contracts, or to refrain from entering into them,, unaccompanied 
by fraud, intimidation, oppression, or threats of temporal loss, 
is actionable unless special grounds of justification exist, the 
American authorities are unsatisfactory. There are cases i 
which may fairly be considered as holding malicious persua- | 
sion under such circumstances unlawful.^ Other cases which 
seem to sustain the same proposition have in them some 
elements of coercion or fraud.^ Other cases repudiate the 
doctrine altogether even where the result of the malicious 
persuasion by the defendant is to induce X to commit a 
breach of contract with the plaintiff.* Cases in which malicious 
persuasion is coupled with some degree of pressure present 
the question in a modified aspect, and have already been 
considered. 

In this state of the authorities, it is proper to examine the 
principles involved and to seek some solution of the problem 
which shall tend to uniformity of legal decision. We are met 
at the outset by two conflicting propositions.^ (i) On the one 
hand it is said that if the defendant does or threatens to do 
that which he has a legal right to do, the plaintiff has no action 
against him however malicious his motives or however much 

' 167 Mass. 92, 104-109. 

* Walker v. Cronin (1871), 107 Mass. 555 ; Old Dominion Steamship Co. 
V. McKenna (1887), 30 Fed. 48 ; Chipley v. Atkinson (1887), 23 Fla. 206 ; 
Dannenberg v. Ashley (1894), 10 Ohio Circt. Ct. R. 558 ; Graham v. St. 
Charles St. R. (1895), 47 La. Ann. 214, 1656. 

^ Cases cited throughout this article. See also Morgan v. Andrews, 
(1895), 107 Mich. 33 ; Perkins v. Pendleton (1897), 90 Me. i66; Connell 
V. Stalker (N. Y. 1897), 20 Misc. 423. 

■* Cases ante p. 277, note 3. 

^See the author's article, "Malice in the Law of Tort," i Northwestern 
Law Rev. 65 (March, 1893); O. W. Holmes, Jr., "Privilege, Malice, 
and Intent,**' 8 Harv. L. Rev. i (April, 1894). 
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he may have intended to injure the plaintiff/ (2) On the other 
hand it is said that the defendant has no right to inflict an 
intentional injury upon the plaintiff unless there exist a 
recognized legal justification, and that it is not necessarily a 
legal justification to say that the defendant used as the instru- 
ment for accomplishing the harm only means which may be 
used for lawful purposes.^ 

The first proposition gives us a pretty definite rule. It 
carries with it these two simple tests of liability: (i) Either 
the act induced must be unlawful, or (2) the means used to 
induce the act must be unlawful. Under these tests it would 
be unlawful to induce a breach of contract, because a breach 
of contract is unlawful ; it would be unlawful to induce the 
termination of a contract (without breach) or the non- 
formation of a contract, only if the actor used unlawful means, 
not if he used lawful means. There might still be some 
question as to what means are lawful, but in general that 
would be tested by the common legal understanding as to 
permitted or prohibited acts, and advice, persuasion, the with- 
drawal of industrial advantages, the termination or threat to 
terminate contracts at will, and the like, would be lawful 
means, while misrepresentation, deceit, force or threat of 
force, would be unlawful means. There is still left open 
under this head the question whether the use of lawful means 
by a combination of persons stands upon any different footing 
than the use of such means by a single individual. This 
question is reserved by some of the prevailing law lords in 
Allen V. Flood. It is assumed to be settled in the opinion of 
Mr. Justice Holmes in Vegelahn v. Guntnerf where we read: 
" I agree, whatever may be the law in the case of a single 

1 This is the reasoning of Heywood v. Tillson, 75 Me. 225 ; Payne v. 
Western, &c., Ry., 13 Lea, 507 ; Raycroft v. Tayntor, 68 Vt. 219; Bohn 
Mfg. Co. V. HoUis, 54 Minn. 223 ; Macauley v. Tierney (R. I.), 33 Atl. i ; 
Allen V. Flood, 1898, A. C. i. 

^Graham v. St. Charles St. Ry., 47 La. Ann. 214, 1656; Chipley v. 
Atkinson, 23 Fla. 206 ; Delz v. Winfree, 80 Tex. 400 ; Jackson v. Stan- 
field, 137 Ind. 592 ; Perkins v. Pendleton, 90 Me. 166 ; Allen v. Flood 
(1895), 2 Q. B. 21, and (1898) A. C. 1. 

' 167 Mass. 92, 105. 
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defendant {Rice v. Albee, 164 Mass. 88), that when a plaintiff 
proves that several persons have conspired to injure his busi- 
ness, and have done acts producing that effect, he shows 
temporal damage and a cause of action, unless the facts 
disclose, or the defendants prove, some ground of excuse or 
justification. And I take it to be settled, and rightly settled, 
that doing that damage by combined persuasion is actionable, 
as well as doing it by falsehood or by force." ^ On the civil 
side this has been very unsatisfactorily dealt with,^ and has 
often been dismissed with the statement that what it is lawful 
for one to do it is equally lawful for any number of persons to 
do. But it is clear from the circumstances and reasoning of 
cases where there was combined persuasion that this view is 
untenable, and that the force of concerted action may be in 
itself unlawful.^ What would be nearer the truth is the state- 
ment that what it is possible for a number of persons to do 
it may be impossible for one to do.* The mere weight of 
numbers may be far more damaging and dangerous than the 
fraud or violence of a single individual. It is therefore quite 
probable that the two tests will be held to apply only to 
individual acts and that combinations to inflict injury may 
render the actors liable even though no " unlawful means " 
are used further than the oppression or intimidation of con- 
certed action. If so, it would be rational to limit the doctrine 
to combinations powerful enough to produce serious harm 
and, therefore, menacing in character. It would also be 
rational to permit the defence of justification for combination. 
There should be a wide gulf between a case where traders or 
workmen combine to get trade or to get higher wages, and a 



(f 



' Citing Walker v. Cronin, 107 Mass. 555 ; Morasse v. Brochu, 151 
Mass. 567 ; Tasker v. Stanley, 153 Mass. 148. 

^ On the criminal side see Crump v. Commonwealtli ( 1888), 84 Va. 927 ; 
State V. Donaldson (1867), 32 N. J. L. 151 ; State v. Glidden (1887), 55 
Conn. 46. 

' See cases cited above under the discussion of boycott. See also 
Dickson v. Dickson|(i88i), 33 La. Ann. 1261 ; Baughman Bros. v. Askew, 
II Va. Law Jour. 196 (April, 1887). See article by Ernst Freund, 11 
Harv. L. Rev. 449 (Feb. 1898). 

* Gregory v. Duke of Brunswick (1843), 13 L. J. C. P. 34. 
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case where ill-wishers combine solely to drive a person out of 
trade or of work : the result to the plaintiff may be the same 
in each case, but in the one case he may have suffered only 
from fair competition, while in the other he may have suffered 
from mahcious or unjustifiable interference. But this question 
is yet to be settled, along with the whole question as to what 
is a sufficient justification and, more specifically, what acts of 
competition ought to be justified of the law. 

The second proposition, that intentional injury is remediable 
unless justified, involves more nicety of treatment in practice 
than the first. It is a noticeable fact that the common law 
judges have ever shrunk from submitting to juries questions 
requiring too nice a balancing of conflicting rights. For this 
reason they have declined to adopt the admiralty rule of com- 
parative negligence or to permit recovery for mental shock 
occasioned by negligence. In the cases under discussion they 
have also frequently declined to allow the defendant's liability 
to turn upon the question of his motive or his privilege, and 
have thought it safer to adopt the simpler rules involved in 
the first proposition. Yet this position has not passed unchal- 
lenged. Some courts have plainly said that the difficulties of 
satisfactory proof ought not to render safe the infliction of 
intentional harm, nor ought the inevitable divergence of views 
as to the fundamental questions of public policy underlying 
the defences of justification to deter the judges from passing 
upon the validity of such defences. After all, a good deal has 
been done by the law in the way of fixing the just limits of 
freedom of action, and it would be unfortunate if the modern 
judges, under new conditions, were to decline to mark new 
delimitations as occasion requires. The conflicts indicated 
among the cases cited in this article are at bottom a difference 
of view upon this point. Cases like Jackson v. Stanfield} 
Graham v. St. Charles St. Ry.f Chipley v. Atkinsonf and 
Connell v. Stalker^ illustrate our second proposition, following 

' 137 lud. 592. 

^47 La. Ann. 214, 1656. 

^ 23 Fla. 206. 

* 20 Misc. 423. 
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in principle the early case of Keeble v. Hickeringill} A case 
like Robison v. Texas Pine Land Ass'n^ illustrates the dis- 
tinction between justifiable and unjustifiable interference. A 
case like Vegelahn v. Guntnerf illustrates the difficulties of 
agreement as to whether a particular act is justified. In all of 
these cases acts " lawful in themselves " are complained of as 
having been so calculated as to produce intentional injury to 
the plaintiff. In each the question is, was it lawful, under the 
circumstances (not absolutely), for the defendant to employ 
these means for the infliction of intentional harm. Is it lawful 
for one hundred dealers to threaten not to deal with X, if X 
deals with plaintiff ? Is it lawful for one employer to threaten 
to discharge all workmen who deal with plaintiff? Is it law- 
ful for one person to persuade X to discharge plaintiff? The 
answer must depend upon the presence or absence of justifica- 
tion, the reasonableness of the conduct according to the 
circumstances and in the light of sound public policy. In each 
case " mahce " is charged. But malice, as has been said, is 
itself shown by the absence of justification. " Maliciously" and 
" without lawful justification," are identical terms. In most of 
the cases considered the grounds of justification, if any, must 
be sought in the exercise of the right of competition, not 
competition in the narrow sense, but in the broader sense 
indicated by Mr. Justice Holmes.* Reluctant as the courts 
have been to enter into a consideration of this right and a 
determination of its just Hmits, it is daily becoming clearer that 
they cannot escape their responsibility, and that unless the 
law is to settle into the narrow groove fixed by the terms of 
the first proposition above they must steadily build up a con- 
sistent doctrine upon this point. Whatever of absolute 
uniformity of results might be sacrificed by the rejection of 
the first view would be compensated by the approximation to 
moral standards that follows upon the adoption of the second. 
Instead of shutting the door against plaintiffs intentionally 
injured or ruined by defendants, the courts would be open to 

' II East, 574 n. 

■>■ 40 S. W. 843. 

* 167 Mass. 92. 

' 167 Mass. 107, 108. 
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an investigation of the issue whether such injury or ruin was 
inflicted in the proper exercise of a common right or was 
inflicted without any justification that commends itself to 
existing views of public policy or social utility. Differences 
and fluctuations there would doubtless be as to what view of 
public policy ought to be taken, but better that than to 
ignore the existence of patent facts and fashion the law into a 
mould unsuited to the rapidly changing conditions of modern 
industrial life. 

IV. Summary. 

The i-esult of the decisions may be thus stated : 

I. It is unlawful for B to induce X to break an existing 
contract with A ; but it must be noted that,-^-^ 

(i) the House of Lords reserves its opinion upon the point 
whether it is unlawful unless unlawful means are used, and 

(2) some American cases have decided it not to be unlawful 
unless unlawful means are used (except, perhaps, in the case of 
enticing away servants), and 

(3) no attempt has yet been made to determine whether 
any grounds of justification may be set up. 

II. It is unlawful for B to induce X to terminate (without 
breach) an existing contract with A, or to refrain from entering 
into a contract with A, either (l) by the use of intrinsically 
unlawful means, or (2) probably, by combination or conspiracy 
with others unless such combination can be justified. 

III. Whether it is unlawful for B to induce X to terminate 
(without breach) an existing contract with A, or to refrain 
from entering into a contract with A, where no intrinsically 
unlawful means are used or combination or conspiracy exists, 
there are two views : 

(i) that it is not unlawful ; 

(2) that it is unlawful, unless B can justify his interference 
on some principle of industrial or social utility. 

IV. These questions must be regarded as open : 

(i) What are intrinsically unlawful means, and, particularly, 
what acts constitute intimidation ? 

(2) What constitutes justification, and, particularly, what 
constitutes fair competition ? Ernest Wilson Huffcut. 
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At a meeting of the Trustees, held June i6, 1886, formal 
action was taken establishing a School of L,aw as a depart- 
ment of the University. The public were at once advised of 
the step, and that the School would be in readiness for the ad- 
mission of students at the opening of the university year in 
1887. The Faculty was chosen in March, 1887, and consisted 
of the following members : The Honorable Douglass Board- 
man, Dean, Harry B. Hutchins, Charles A. Collin, Francis M. 
Burdick, Moses Coit Tyler and Herbert Tuttle, resident pro- 
fessors, and the Honorable Francis M. Finch, the Honorable 
Daniel H. Chamberlain, the Honorable William F. Cogswell 
and the Honorable Theodore Bacon, special lecturers. At the 
June meeting of the Trustees, in 1891, Professor Charles E. 
Hughes was called to the professorship made vacant by the 
resignation of Professor Burdick, and the resident instructing 
corps enlarged by the election of Associate Professor William 
A. Finch. A vacancy in the Deanship, caused by the death 
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of the Honorable Douglass Boardman was filled in November, 
1891, by the election of the Honorable Francis M. Finch. The 
persontiel of the corps of special lecturers has changed some- 
what from time to time, and at present is as follows : The 
Honorable Francis M. Finch, of the New York Court of Ap- 
peals, the Honorable Daniel H. Chamberlain, of the New 
York City Bar, the Honorable Alfred C. Coxe, of the United 
States District Court, the Honorable Albert H. Walker, of the 
Hartford Bar, Professor John Ordronaux, of the New York 
City Bar, the Honorable Irving G. Vann, of the New York 
Supreme Court, the Honorable Goodwin Brown, of the Albany 
Bar and the Honorable Irving Browne, of the Buffalo Bar. 

The School opened September 23, 1887, with an attend- 
ance of fifty-five students. The subsequent growth has been 
such as to meet the expectations of the most sanguine. The 
enrolment of the present year is two hundred and five. 

It was very soon apparent that the accommodations pro- 
vided for the School in Morrill Hall, would not long be ade- 
quate, and that a separate building, to be devoted exclusively 
to its use, would be a necessity. In February, 1891, the Trus- 
tees made a liberal appropriation for this purpose. The build- 
ing was soon under way, and although not entirely completed, 
was sufi&ciently far advanced to admit of its occupancy at the 
opening of the present university year. It is a large three 
story structure, the extreme dimensions being 202 by 58 feet, 
is built of Cleveland sandstone, and is practically fire-proof. 
The interior finish is largely in oak. On the first floor are 
three large lecture-rooms and the necessary halls and cloak- 
rooms. Seminary rooms and the offices of the several resident 
professors occupy the second floor, while the third is devoted to 
library purposes. Here are three large, well lighted and ele- 
gantly furnished library rooms, which have accommodations 



for 30,000 volumes and 300 readers. The building is heated 
by steam and lighted by electricity, and is thoroughly well 
ventilated. It is now entirely finished, is complete throughout 
in all its appointments and furnishings, and is found to be ad- 
mirably adapted for law-school purposes. The cost of the 
building with its furnishing was $110,000. 

The Trustees of the University, at a meeting held Sep- 
tember 14, 1892, unanimously determined that, in view of the 
long and valuable services of the late Judge Douglass Board- 
man as a member of their body and of his official connection 
with the School of I,aw, the new home of the School should 
be designated as BOARDMAN HAIvL, and a committee was 
appointed to secure a suitable memorial tablet to be placed 
upon the building. 

At the opening of the present university year, the library 
of the School consisted of about ten thousand volumes. The 
most of these had been purchased with appropriations made 
from time to time by the Trustees ; but the collection contained 
the law library of Judge Boardman, he having generously be- 
queathed it to the School. In October last, the large and care- 
fully selected law library of the late Nathaniel C. Moak, of 
Albany, N. Y., was placed upon the market. It was known 
to be one of the most complete collections in the country. Its 
purchase was at once authorized for the use of the School and 
as a memorial to its first Dean, Judge Douglass Boardman, by 
his widow Mrs. A. M. Boardman and his daughter, Mrs. KUen 
D. Williams. This collection, added to the original one, gives 
to this School a library of 23,000 volumes, and one which is 
second to none in the country. 

Tuesday, the fourteenth of February, 1893, was the day 
fixed for the formal dedication of the new law-school build- 
ing and for the presentation of the library so generously donated. 



Invitations to the exercises had been sent to the State officers, 
to members of the State Judiciary, to prominent members 
of the bar and to the graduates of the School, and a large 
audience gathered to listen to the addresses. The ceremonies 
began at 3 o'clock P. M., the Hon. Heni-y W. Sage, of the 
Board of Trustees, presiding. The following was the 

ORDER OF EXERCISES 



Prayer, - - By the Rev. Mr. Synnott 

Music, - - The Cornei,i, Gi,se Ci<ub 

Presentation of the Moak I,aw I^ibrary, 

By the Honorable Francis M. Finch in behalf 
of the donors, Mrs. A. M. Boardman and 
Mrs. Ehen D. Wiwams 

Acceptance of the Gift, By President Schurman 

Music, - - The Corneli^ Gi,ee Ci,ub 

Address, By The Honorable Charges Andrews, 

Chief Judge of the New York Court of Appeals 

Music, - - The Cornei,i< Gi,ee Ci,ub 

After the public exercises, Boardman Hall and the Moak 
lyibrary were thrown open to the inspection of the public. 

In the evening a general reception was given by the Law 
Faculty in Boardman Hall, which was largely attended. 



ADDRESS OF HON. FRANCIS M. FINCH 

PRESENTING THE 

MoAK Law Library to Cornell University 

IN BEHALF OF MrS. BoARDMAN AND 

Mrs. George R. Williams. 



Mr. President and Gentlemen of the Board of Trustees : 

I have been permitted to perform the dyty, which it is a 
great pleasure to perform, of presenting to the University, for 
the use of its College of I,aw, the library of about twelve 
thousand volumes, collected by the late Nathaniel C. Moak, to 
be accepted and preserved as a memorial of Judge Douglass 
Boardman, the first Dean of this department, and as the gift of 
his widow and his daughter, Mrs. Boardman and Mrs. George 
R. Williams. 

Even beyond the value of the gift is the grace o± it ; for it 
came with a cheerful and happy fireedom which waited for no 
one to persuade, and sought only the assurance that the gift 
was worthy of the purpose from which it sprang. It is hardly 
possible to overestimate its value. I know of but one or two 
collections in the land which are as perfect and complete. Be- 
ginning back in the shadows of the early centuries, when 
Bracton, whose true name is in dispute, and Fleta, by an author 
unknown, set growing in the bark and sap of the Saxon 
branches innumerable grafts from the older Roman law, and 
with the quaint and curious Year Books, couched in their bar- 
barous lyatin, and primitive Norman-French, the series of 
English reports comes down without a break to the present 
day. The concise and careful judgments of Hale, and the 
crabbed and technical reasoning of Coke ; the grand integrity 



of Sir Thomas More, who thought that even Satan might have 
rights in a court of justice ; the constructive and conscientious 
genius of Nottingham, aided later by Somers and Cowper, and 
Hardwicke, who drew largely from the best thought of the 
Civilians ; the learning of Clarendon and the infamous brutal- 
ity of Jeffreys ; the solid and marvelous wisdom of Mansfield, 
who saw his own library burn in an hour of riot and misrule ; 
the awkward and rude but iixesistible logic of Eldon, who 
boasted that he would rather have law without literature than 
literature without law, contrasted with the opinions of Camden 
who had both, and to rare vigor of thought added richness of 
imagery and felicity of diction ; the smooth and plausible sen- 
tences of L,oughborough, of whom Junius said with biting 
sarcasm, — ' 'there is something about him which even treachery 
cannot trust ;" — the eloquence of Erskine, the impudence of 
Thurlow, and the wonderful genius of Bacon ; the learning of 
Denman, and sarcasm of Brougham, and industry of Campbell, 
historian of them all ; the early reporters, — Owen, and Noy, 
and Coke, — with their brief and crude notes of decisions ; the 
State Trials, beginning in 1 163 with the arraignment of Becket, 
that Archbishop of Canterbury who ventured to question the 
religious supremacy of a not over-religious king, and passing 
on to their tragic and terrible stories of the blood through 
which liberty and justice waded to the shores of a higher civil- 
ization ; the Chancery volumes along the line of which one 
can trace the growing strength and courage with which Equity 
tempered the severities of the law ; the Colonial reports reflect- 
ing the thought and tone of the mother land, but coloring all 
with the new necessities of climate and situation and changes 
born of Canadian snows, the Australian bush and the customs 
of many islands ; all these are here, in orderly rank and array, 
and none are wanting at the call of the muster roll. And with 
them are massed the reports of that newer and younger life in 
our own land, gathered from every state in the Union, omitting 
none, — not one, — so that even the young Montana in the far 
northwest leaves her mines of silver in the mountains to build 
up justice in the new court house on their slopes. And the 



newer law of the newer land need not blush for its work when 
to the judicial roll it has added three such names as those of 
Kent and Marshall and Story. And with all these, which gar- 
ner up the whole legal knowledge and wisdom of the English 
speaking race, are commentaries and text-books without num- 
ber, discussing all phases of jurisprudence and all forms of 
adjudication ; so that it may be truthfully said of the gift 
which these ladies make to you to-day, that no authority will 
ever be cited, no case will ever be refeiTed to, no existing doc- 
trine will ever be asserted which cannot at once be verified in 
the library thus added to your treasures. 

And this remarkable collection was the work of one patient 
and industrious lawyer, the brief story of whose life has lessons 
for us all. 

Nathaniel C. Moak was born at Sharon in this state in 
1833. The boy on his father's farm worked in the fields in 
summer, but studied with an early thirst for knowledge in the 
district schools through the winters. With the scant earnings 
of his industry he at last gained a few years of academic prep- 
aration, and then beginning the study of law was soon after 
admitted to the bar. Practicing first at Cherry Valley and later 
at Oneonta, he finally moved to Albany, and built up there a 
large and lucrative practice which absorbed the most of his 
life. His great strength and pronounced success lay in his 
marvellous and unflagging industiy. I never knew such a 
lover of work. Kvery case he tried, every appeal he argued, 
manifested the completeness and thoroughness of his study. 
His preparations for a struggle were as broad and patient, as 
endless and far-sighted, in their humbler way, as those of the 
great Field Marshal who led the German armies to the capital 
of Prance. Brilliant he was not. Brilliancy I think he de- 
spised. Brusque and abrupt and even sometimes rough in his 
speech ; with a voice metallic and resonant and scorning all 
modulations ; hating what was false and mean with a temper 
that had some dynamite in it ; with a fi-ame heavy and solid 
and almost massive in its structure ; a born fighter at the bar 
and fearless of all adversaries ; one would hardly have picked 
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him out as the gentle student, dearly loving his books. And 
yet that he surely was. How early he began to gather them 
about him I do not know, but year by year the fruit of his in- 
dustry and energy, in volume after volume, in choice editions 
and rare selections, crept along the shelves of his office and 
those of his library at home until his partners and his wife en- 
vied him the room which his favorites absorbed. And this 
busy man put his chief fortune not into law books alone. 
Thousands of volumes of history and biography, of science and 
philosophy, of fiction and poetry, of the drama and of art, 
were steadily amassed, and as steadily read and studied. And 
with use of it all he began the work of author and annotator, 
and wore his life out in the labor he loved. His books were 
his friends. There ate none more faithful and true, and he 
loved them dearly and guarded them well. I missed him at 
last from the bar before me, and learned that the end had come ; 
and soon after stood among his books with some of his own 
love for them, with a longing that seemed doomed never to get 
beyond longing, and turned away hopeless and dismayed, when 
there flashed along the wire a message from these two ladies, 
whose servant to-day I am, authorizing an immediate purchase 
for the use of 'this School of L,aw and as a memorial of its first 
Dean, Judge Douglass Boardman. 

I have spoken of him before. It is fitting that I speak of 
him again. Though he took but a moderate part in the rou- 
tine of instruction, what he did was like all that he did, thor- 
ough and accurate and sound ; and beyond that his interest 
in the work and prosperity of the school was unsleeping and 
untiring. I am not permitted to say how often in' his quiet 
and reticent way he bore burdens for which his resources- were 
insufficient, nor how well I know that in that far land where 
he awaits us in our turn, he looks down upon this day's work 
with pleased approval. A sound and solid lawyer, a patient 
and impartial and thoroughly upright judge, careful and wise 
in all the business of life, a truthful and faithful fi-iend, with 
courage if need be to warn or reprove, steadfast and firm and 
far-sighted in the councils of the University, modest to a fault 
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and always underrating an ability which never failed or bent 
under any responsibility, he left us. when it was hard to spare 
his useful and generous service, but comes back to us in those 
whom he left behind, and who have taken up his work in love 
and respect for his memory. 

If I knew of some unperishing amber, pure enough and 
fragrant enough and transparent enough to enclose their names 
beyond the dust and destruction of Time, I should hang it 
among these books to keep the remembrance forever. I think 
I have found it ; am sure I have found it, in the memories of 
the young for whom this I,ibrary is designed, in their grati- 
tude born of its daily use, in the lessons they will learn, in the 
good they will gather, in the growth they will attain, in the 
work they will do, in the victories they will win. 

And so, with thankfulness and gratitude to the givers, I 
make to you the formal gift which they permit me thus to com- 
plete. I give you the title to the I,ibrary, the manuscript cat- 
alogue of its collector, and the key which unlocks it for its in- 
tended use. May it please you, Mr. President, to accept the 
gift. 



ADDRESS OF PRESIDENT SCHURMAN 



IN 



Accepting the Gift of the Moak Library. 



It gives me great pleasure to accept on behalf of the Uni- 
versity the noble library which in the name of the donors Judge 
Finch has just formally presented for the use of the School of 
L,aw. Speaking only from the point of view of the University 
and without invading the personal sphere of friendship or of 
social ties, I recognize the special appropriateness of Judge 
Finch being the spokesman on this gratifying occasion. I do 
not allude to the fact that he was the friend of the founder and 
co-operated with him in the establishment of this University 
with a heartiness, a devotion, and a degree of efficiency which 
have placed his name high in the roll of our best friends. I 
have in mind rather his appearance at the opening of the Uni- 
versity on that autumn day of 1868. For the representative of 
our latest benefactors was also the representative of that 
gracious lady who, at the nativity of the institution, offered 
the first gift. The undying fragrance of the memory of Jen- 
nie McGraw comes to me now like a sweet incense attemper- 
ing us to the present celebration. 

Once more the heart of woman has felt the needs of the 
University and the hand of woman has made provision for 
them. The benefaction comes at a most opportune moment. 
It follows close upon the completion of the new building which 
the prosperity of the School of I,aw has made necessary, 
and which to-day we formally dedicate. In the interval how- 
ever, there was time for one important occurrence. The trus- 
tees, mindful of the devoted and valuable services which, both 
as a trustee and as Dean of the School of lyaw, the late Judge 
Boardman had rendered to the University, had resolved by a 
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unanimous vote that the new home of the school should be desig- 
nated BOARDMAN HAIyly. [greai applause] This designa- 
tion is now for the first time officially announced ; and the satis- 
faction you express shows that the trustees in fixing the name, 
merely anticipated the desire of all the members of the I^aw 
School and indeed of the University. But how much our pleas- 
ure has been heightened by the subsequent action of Judge 
Boardman's heirs ! Not long after they had been notified of the 
designation of the new building, it was announced that the 
unique library of the distinguished jurist, whom the bar of New 
York had just lost, was to be put upon the market. With a spon- 
taneity born of deep affection and of ready insight and with a 
promptitude that outran all competitors the library was pur- 
chased, and presented to the University, almost before the trus- 
tees of the University had heard of its existence, through the 
bounty of Mrs. Boardman and her daughter, Mrs. George R. 
Williams. For their munificent and most timely gift I desire 
to extend to them the sincere and grateful acknowledgments of 
the University, — and not only of its present members, but of 
the innumerable throng of students whose minds this gift will 
train and nourish in all the coming generations. 

And yet the best way of showing our gratitude is to 
accomplish the end designed by the gracious ladies who have 
made this benefaction. Nor is there any doubt in regard to the 
character of their aim. In the letter to me, announcing the 
gift, Mr. George R. Williams stated that the object was "io 
make good lawyers of noble men. ' ' By these books all who 
use them are consecrated to high aims in life and excellency in 
their profession. I^aw is the embodiment of the practical wis- 
dom and conscience of mankind. Let no man profane this 
noble collection of legal works who thinks meanly of human 
life or of the institutions of justice by which society is regu- 
lated. On the other hand this library stands open to all good 
men and true who see in the law a subject of serious study. 

And what a library it is ! A monument to the erudition 
and devotion, the patient purpose and the wise prodigality of 
the distinguished jurist who formed it, the Moak collection, 
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with its splendid wealth of reports, statutes, periodicals, and 
text-books, not only doubles the number of volumes on our 
shelves, but makes the Cornell Law lyibrary one of the fullest 
and most complete in the world. A competent expert, who 
watched and even aided Mr. Moak in collecting his books, and 
who knows thoroughly what they are, is authority for the 
assertion "That there is no case cited by a lawyer in his brief 
or by a judge in his opinion, in any court of Great Britain 
or America, which cannot be verified in the Moak library." 

This noble gift will make the work of the Law School more 
effective than ever. 

There are many reasons why this School must be among 
the foremost in the country. An organic part of this great Uni- 
versity which is situated in the centre of the state of New 
York ; away from the distractions of courts and offices, which 
are a positive hindrance during the period of study ; in charge 
of a strong faculty whose aim is to teach the principles of law 
and how to apply them — and that by a method which careless 
of the name of any man or of any school is careful only to be 
pedagogically sound, — it is no wonder that the attendance has 
grown during the five years of its existence from fifty-five to 
two hundred students, nor is it a matter of doubt that with 
our greatly improved facilities the numbers will increase still 
more rapidly in the future. I think it entirely within the 
mark to say that we are likely to have 500 students of law 
before the close of the century. But Boardman Hall, which 
we now formally dedicate, will accommodate them ; and the 
Moak library, which we now formally accept, will serve to 
instruct them — them and their successors, so long as the build- 
ing and the books endure. For this present consummation 
and for that greater future, I voice our thanks to all who have 
contributed to their coming, but most of all, as is fitting, to the 
gracious ladies who have inspired the proceedings of this day, 
the generous benefactors whose deed the University will 
hold in enduring remembrance and whose names we now hail 
with grateful approbation — Mrs. Boardman and Mrs. George 
R. Williams. 



ADDRESS OF HON. CHARLES ANDREWS. 
Influence of America on Jurisprudence. 



Mr. Chairman, Ladies and Gentlemen : 

This is a notable occasion in the life of this University. 
The dedication of the new law building and its large library to 
the Science of Jurisprudence, that department of human learn- 
ing, the history of which is the history of civilization itself, 
which connects itself more nearly than any other with pervad- 
ing human interests, in that it relates to the security and pres- 
ervation of those civil, political and personal rights most dear 
to every individual in the community, which marks in its grad- 
ual advance the progress of society, which has its basis in the 
laws and institutions which regulate the relations of the State to 
the citizen and of citizens to each other, and the mutual rights 
and obligations of independent nations, the dedication of such a 
foundation to the study of this important, practical and deeply 
interesting science justly attracts the interest of intelligent 
people and marks a step by Cornell University towards the 
realization of the purpose of its wise founder to "found an 
institution where any person can find instruction in any 
study." I have read very recently the report of a Com- 
mittee of the Board of Trustees, made to that body in June, 
1 885, recommending the establishment of a I^aw Department. 
It sets forth in detail the reasons which in the opinion of the 
Committee justified the establishment of a law school in this 
section of the state. What struck me most forcibly, in view 
of the present, was the evident anxiety manifested as to the 
ways and means by which the new departmeijt could be carried 
along during its early years, which it was assumed would be 
years of struggle to meet the necessary conditions of its exist- 
ence, and during which it was thought it could expect little in- 
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come and would be a drain upon the resources of the University. 
It was suggested that some unused rooms in one of the ex- 
isting buildings could be adapted for lectures, and some rooms 
then occupied as dormitories could be fitted over for the "King 
Library," as it was called, small, but adequate as the Com- 
mittee thought, and as to the financial problem the Committee 
expressed the hope that by the tuition fees, supplemented by a 
comparatively small appropriation from the University funds, 
the department could maintain its existence. The magnificent 
result of this tentative movement attests the wisdom and fore- 
sight of its projectors and is another illustration that a broad 
and courageous policy, looking towards the completeness of the 
University system, is quite sure to be justified in the interest it 
creates and the material support it gathers in directions which 
may not have been anticipated. This building with its large, 
complete and valuable library, the gift of tender and thought- 
ful affection, the crowded class room and the constantly grow- 
ing interest in this department of University work, is an am- 
ple vindication of the project of 1886. 

The laws and jurisprudence of a state reflect with great 
distinctness the moral, social and economical condition of the 
people, and is one of the most fruitful aids in historical inves- 
tigation. They form the most matei'ial and instructive portions 
of its history. The law, and the science which treats of it are 
indissolubly connected, in every government based upon 
written and unwritten rules prescribing the power of the 
state and the duties, obligations and rights of its citizens, in 
short where, as expressed in the noble language of the pre- 
amble to the Constitution of Massachusetts, the government is 
"one of laws, and not of men." The law is the formulated 
rule, supplemented by the rules regulating civil obligations, 
recognized by common consent or general usage, having the 
force of written law. It is the ligament which binds society 
together. It is traced in the first attempts at organized soci- 
ety. Without it there could be no social order, no adjustment of 
relative or personal rights according to a fixed standard, no se- 
curity for family or property, no opportunity for the develop- 
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ment of the graces and courtesies of life, no progress towards 
higher ideals in the social, intellectual and moral conditions of 
the race. lyiberty regulated and restrained by law is the great 
acquisition of the later centuries, and the most notable and hope- 
ful fact in modern civilization. The general rule that the laws 
and jurisprudence of a people are an index to their character 
and spirit, is more especially true in states where the people are 
closely connected with the framing of their institutions and 
the making of the laws by which they are governed. In 
these, their natural tendencies and the spirit which animates 
them, the value they place on civil and political rights, and 
their moral and mental characteristics are most distinctly re- 
flected. They take shape and color from the character of the 
people and the influences and motives which impelled and 
guided their action. When you become acquainted with the 
institutions and laws of such a people, you know the value they 
put upon human rights, the sacrifices they were willing to incur 
to secure them, and how far in framing them they compre- 
hended those principles of immutable justice which are the only 
true basis of government. 

The history of the origin and development of the institu- 
tions, laws and jurisprudence of the United States, forms one 
of the most important chapters of human history. The cognate 
question as to the influence of America upon jurisprudence, 
and as to how far and in what directions it has influenced the 
laws and jurisprudence of other nations, and whether this in- 
fluence is to broaden and to become more potential with the 
advance of America in learning, wealth, commerce and popu- 
lation, opens a most interesting field of inquiry. To some of 
the phases in our legal and judicial history I shall briefly allude. 

The men who framed the Constitution of the United States 
were for the most part lawyers. They were not unacquainted 
with the history of governments, and were familiar with the 
struggles of peoples against the arbitrary power of rulers, and 
they knew the necessity of establishing the fundamental 
principles of liberty in the framework of the state. They 
had asserted on the occasion of the final rupture with Great 
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Britain the right of a people in extremity to overthrow a gov- 
ernment which failed to protect them, "and to institute a 
new government, laying its foundations on such principles and 
organizing its powers in such form as to them shall seem most 
likely to secuft their safety and happiness." They were the 
men who had guided the colonies through the stormy period 
which preceded the revolution. The discussions and conflicts 
of that time had made the people familiar with questions per- 
taining to the rightful functions of civil government, and had 
hardened into fixed determination, the purpose, that arbitrary 
power should no longer dispose of their lives and liberties. It 
is but simple justice to say that the lawyers of the ante- revolu- 
tionary period were the leaders of the people in the assertion 
of the rights of the colonies against English pretensions to 
govern them by parliament without representation, or to make 
fundamental rights depend upon the caprice or will lof the 
sovereign. They constituted the learned and influential class. 
They inspired the popular movement. They put in words the 
discontent which pervaded the public mind. That series of 
addresses and protests to the English government, which ex- 
torted the admiration of English statesmen, was their work, 
and when the actual conflict came, they left their ofiices and 
homes, and shared the perils of the camp and of the field. It 
was a work inspired by the loftiest patriotism and worthy of 
the noblest ambition. It was nothing less than the work of 
creating a state and laying the foundations of government for 
a hemisphere. The influence of lawyers as a rule, has in all 
governments been on the side of progress and civil liberty. 
They have usually been obstacles to tyranny and oppression. 
They created that written system of law, which regulated pub- 
lic and private rights on the continent of Europe from the time 
of Justinian, and the Code, the Pandects and the Institutes 
are their imperishable monuments. Both the bench and the 
bar share in the just claim that the influence of lawyers as a 
class, has been on the side of human liberty, against arbitraty 
power. There have been many exceptions. Meanness, ser- 
vility and self-seeking are confined exclusively to no class, and 
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in each they have their representatives. But the atmos- 
phere which suiTounds lawyers, the nature of their studies and 
their constant dealing with human rights and interests, in view 
of the demands of abstract justice, has an elevating influence. 
It tends to make lawyers sensitive to infractions of personal 
liberty and to make judges independent and just. The con- 
trast is striking between the servility of Coke, as attorney 
general, and his fearlessness and independence as a judge. As 
law officer of the Crown, he lent himself and the influence of 
his office to aid the King in his arbitrary measures ; as judge, 
he resisted the abuse of prerogative and finally was dismissed 
for his uncompromising assertion of the rights of the people 
against tyrannical and arbitrary invasion. 

The Convention which framed the Constitution of the 
United States had the problem before it of adjusting existing 
conditions to the necessity of a stronger national and central 
authority. The autonomy of the States was to be preserved, 
but there could be no nation without a national authority which 
should be supreme within the sphere of its operations, and to 
constitute such authority it was essential that powers afiecting 
the common, general and external interests of all the States, 
should be vested in the general government. How this was 
accomplished, and how the jealousies of the states were allayed 
and a final conclusion reached by the convention, is familiar to 
every student of our history. It was assumed that in framing 
the national system the powers of the government should be 
divided into separate, independent, departments. This was 
necessary to its preservation and stability. The members of 
the convention understood the importance of this principle. It 
had been pointed out by Montesquieu : ' 'When (he says) the 
legislative and executive powers are united in the same person 
or in the same body of magistrates, there can be no liberty ; 
because apprehensions may arise lest the same monarch or sen- 
ate should enact tyrannical laws, to execute them in a tyrannical 
manner. Again, there is no liberty if the judiciary power be 
not separated from the legislative and executive. Were it 
joined with the legislative, the life and liberty of the subject 
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would be exposed to arbitrary control ; for the judge would 
then be the legislator. Were it joined to the executive power 
the judge might behave with violence and oppression." This 
threefold division in the English system they knew and 
appreciated. The convention therefore by the Constitution 
vested the powers of government in three departments, Legis- 
lative, Executive and Judicial, according to the English model. 
The establishment of the judicial department was provided 
for in the third article and in very brief terms : "the judicial 
power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from 
time to time ordain and establish. ' ' It was provided that the 
tenure of the judges should continue during good behavior, and 
that their compensation should not be diminished during their 
continuance in office. The third section of this article defined 
the cases to which the judicial power should extend. Among 
others and foremost in the enumeration were "all cases in 
law and equity arising under the Constitution, the laws of the 
United States and treaties made or which shall be made under 
their authority, ' ' and afterwards was another specification of 
' 'controversies between two or more states. ' ' The powers con- 
ferred upon the Supreme Court of the United States under these 
two specifications, have made it a most powerful factor in the 
development of the Constitution, and the most august and dig- 
nified judicial tribunal in the civilized world. It is very doubt- 
ful if the scope of the power conferred on the Supreme Court 
by the first specification in the section had been fully appreciated 
and understood at the time, the Constitution would even 
have been adopted, and yet scarcely any provision in that in- 
strument was more vital to the success of the new scheme of 
government. The United States Constitution was the first ex- 
periment on a large scale in the history of governments, to 
establish and define by an organic written law the scope and 
limitations of sovereign power, and to bound by prescribed lines 
legislative, executive and judicial functions. It declared that 
that instrument, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made or which 



shall be made under the authority of the United States, shall 
be the supreme law of the land. In England parliament is the 
supreme and dominant power and the uncontrollable authority 
in legislation. The laws enacted by parliament are subject to 
no revision, and the only security for private rights against 
oppressive legislation, rests in the wisdom of that body and its 
recognition of the principles of personal liberty, which have 
come after many embittered contests to be regarded as the birth- 
rights of Englishmen. The judiciary of England can not set 
aside or disregard an act of parliament, however much it may 
seem to conflict with natural justice or constitutional principles. 

In the great case of Marbury v. Madison, which came be- 
fore the Supreme Court of the United States in 1803, that court 
made the first authoritative announcement of the principle which 
has now become one of the fundamental doctrines in Ameri- 
can Constitutional law, that the court has the right and power 
and that it is its duty whenever the matter comes judicially in 
question, to declare null and void an act of Congress in viola- 
tion of the Constitution. Chief Justice Marshall in a calm, 
luminous and powerful opinion, set forth the grounds of this 
conclusion, basing it on the grant of judicial power to which 
we have referred, and upon the declaration in the Constitution 
itself, making it Supreme law. It was a startling assertion of 
judicial power, transcending any which had ever been exercised 
by the judiciary of any government outside of the United 
States. In its possible scope it subjected every act of Congress 
to the scrutiny of the court and to its practical annulment 
whenever invoked by a party to a judicial proceeding and re- 
lied upon to sustain a claim or a defense. 

It is scarcely too much to say that if the court had faltered 
here, the work of the convention would have failed. There 
would have been no check on unconstitutional legislation. Con- 
gress, influenced by the violence of faction or party spirit, or 
by the sway of passion or predjudice, would have usurped 
from time to time the power reserved to the states, and 
overstepped the limitations of the Constitution, and the states 
denuded of their rightful powers, would have resisted the 
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usurpation,' and anarchy would have resulted. All history 
attests the fact that unrestrained power will be abused. For a 
time Congress would have been influenced by a regard for the 
Constitution, but the sentiment would have weakened with the 
lapse of time and the line between pennitted and excluded powers 
would have been effaced. The real security against unconsti- 
tutional legislation is found, not in the limitations of the Con- 
stitution, but in the fact of the existence of an independent 
body clothed with the function of measuring the validity of 
legislation by the test of the Constitution. 

Another great constitutional question came before the court 
in the case of Fletcher v. Peck, decided in 1810, in which the 
court declared the principle that state laws repugnant to the 
Federal Constitution were void. This principle was comple- 
mentary to that decided in Marbury v. Madison. Together 
they established the supremacy of the Federal Constitution and 
the invalidity of legislation, whether by Congress or by the 
states, which transcended the limitations or violated the rights 
secured by that instrument. The court, while it asserted with 
dignity and firmness, its prerogative as the guardian of the 
Constitution, with great wisdom declined to entertain jurisdic- 
tion to control or interfere with the other departments of the 
government, in matters exclusively of a political, executive or 
legislative character. At the same time, it carefully upheld and 
vindicated the sovereignty of the states and their exclusive 
right to interpret and enforce their own constitutions and laws, 
where they did not involve any conflict with the Constitution 
of the United States. It was very fortunate that in the early 
period of the court there was no pressure of business to prevent 
the most complete argument and consideration of the great 
questions of Constitutional law which came before it. The 
thirty- four years during which Chief Justice Marshall presided, 
were those in which the character of the Constitution was in- 
delibly fixed by the interpretation of the court. The opinions 
of that great magistrate during this period did more, I think, 
to cement and perfect the union of the states and make the 
United States a nation, than all other causes combined. Pos- 
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sessing an intellect remarkable for the amplitude of its grasp ; 
an almost intuitive knowledge of the spirit of the Constitution ; 
a power of comprehending the conditions upon which the 
Union could alone be perpetuated ; these, united with a lofty 
character and the purest patriotism, and the faculty of clear 
and powerful statement, eminently fitted him to become the 
interpreter of that instrument. I suppose that less than thirty 
opinions embody thesubstantial work of Chief Justice Marshall 
upon questions of Constitutional law. But they cover the 
whole range of topics. Upon these few opinions rest the repu- 
tation of this great judge and his enduring fame. It was under 
his guidance that the court became what has been aptly termed 
the ' 'living voice of the Constitution, ' ' and to him more than 
any one else it is due that the Constitution seems likely to work 
out the design of its framers, as expressed in the striking 
aphorism of Chief Justice Chase, "to create an indestructible 
union of indestructible states. ' ' The same principle of the su- 
premacy of the Constitution over the laws, enforced by the 
Supreme Court of the United States with reference to the Fed- 
eral Constitution, has been applied by the state courts with 
reference to the state constitutions, and no one now questions 
the soundness of the principle, although when first announced 
it met with strong opposition. 

It has been said that the growth and authority of the ju- 
diciary of the states and of the United States, is one of the 
remarkable features of the American system of government. 
It is not difficult I think to trace the cause. It is owing in a 
great degree to the fact that the judiciary is clothed with a power 
unknown in other countries, the power to set aside and dis- 
regard acts of the legislative body transcending the limitations 
of the constitution, when interposed to afiect private rights. 
The people have come to regard the courts as the final 
custodian of their liberties. In no other land do the mass of 
citizens so well understand in what political and civil liberty 
consists, or what their infi-actions by power portends. These 
great themes are discussed not only at the bar, but in the 
market place, in public assemblies and at the fireside. They 
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have come to understand the dangers which attend legislation 
and the importance of the judiciary as a check upon legislative 
usurpation, and they look to the courts as the final arbiter and 
judge, and hitherto their confidence has not been betraj'ed. 
A potent element also in the growth of the influence of the 
Federal judiciary, and which invests it with an unexam- 
pled dignity, is to be found in the second specification of its 
powers, to which we have refen-ed, the power to implead sov- 
ereign states at its bar to adjust disputes which in other 
countries have been the occasion of bloody and devas- 
tating wars. Under this power the court has on several oc- 
casions settled questions of boundaries and territorial jurisdic- 
tion, and its decisions, incapable of enforcement except by their 
moral power, have been accepted by the interested states as 
authoritative and final. If the time shall ever come when the 
nations of the earth shall by common consent come to adopt 
the principle of arbitration in the settlement of international 
differences, it will be owing, I am sure, in no small measure to 
the example set by the Constitution of the United States. 
Civilization has achieved no greater triumph in this century 
than it witnessed when the two great nations of the English 
speaking race determined in this way one of the most irritating 
controversies which could arise to disturb the peace of nations. 
The influence of New York upon American jurisprudence 
has been most potential. The spirit of firee institutions pervad- 
ed the legislation of New York during the colonial period to a 
greater extent I think than in any of the colonies. The insti- 
tutions of Holland were, during the Dutch occupation, the ex- 
ample upon which the customs and laws of the colony were 
founded, and it cannot be denied that they were permeated with 
the free spirit of personal and political liberty. A recent writer 
whose brilliant work is a credit to our literature, finds in the 
laws and institutions of Holland the germs of all which, as 
now understood, constitutes civil liberty. He perhaps may 
overstate the case and fail to adequately recognize the influence 
of England in the development of free institutions through 
the constant struggle which from the time of Magna Charta 
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was maintained between the people and the crown. But it is 
unquestionably true that the Dutch laws greatly influenced the 
spirit of the legislation of New York after the surrender of 
1664, and during its subsequent colonial history. The princi- 
ple of religious toleration was recognized to a greater extent 
than in any other colony with perhaps a single exception. The 
right of a people to a voice in the making of the laws, was 
asserted and generally maintained. The convention which 
framed the first constitution of the state formulated the prin- 
ciples of free government, and among other things it declared 
in memorable phrase, which has been preserved in the subse- 
quent constitutions of the state, the principle of religious free- 
dom : ' 'This convention doth further, in the name and by the 
authority of the good people of this state, ordain, determine 
and declare that the free exercise and enjoyment of religious 
profession and worship, without discrimination or preference, 
shall forever hereafter be allowed within this state, to all 
mankind. ' ' 

The constitution of 1777 did not create a Supreme Court, 
but assumed its existence. The judges who exercised the 
judicial ofiice under the state government during the first half 
century of its existence, and who shaped its jurisprudence dur- 
ing that period, were men of distinguished character and abil- 
ity. Among them is a venerable name, whose fame as a jurist 
is known throughout the civilized world. The importance of 
New York, its large and rapidly growing population, its com- 
mercial supremacy and increasing wealth, contributed to give 
the state great prominence, and the decisions of its courts of 
law and equity, were to a large extent followed as precedents 
by the courts in the other, and especially in the newer states. 
It is not I think too much to say that the influence of New 
York upon the jurisprudence of America has far exceeded that 
of any other state in the Union. 

Not less marked has been its influence in moulding the 
legislation of other states. This has been largely due to the 
great work of constructive legislation known as the Revised 
Statutes of 1830, which is the most important and successful 



26 



undertaking in codification ever accomplished in this country 
or England. The revision was an attempt to arrange into one 
systematic body, the statutory law of the state, found in a 
multitude of statutes, enacted from time to time during a 
period of fifty years, regulating public and private rights, the 
relations of government to citizens and of citizens to the state 
and to each other. There was a further and most important 
purpose : to prescribe the nature and limitations of estates in 
land, and to abrogate the confused and complex rules of the com- 
mon law of real property, unsuited to our condition, and to sim- 
plify the procedure and practice by which rights should be ascer- 
tained and adjusted. It was a work of great difficulty and deli- 
cacy. The statutes were full of inaccuracies and inconsistencies, 
and were simplified and rewritten. How to accomplish the radi- 
cal changes proposed in the rules relating to land, without invad- 
ing any essential right of property was a difficult problem. 
The state was most fortunate in the character of the men to 
whom the work of the revision was intrusted. They brought 
to the discharge of their duties trained abilities, great learning 
and industry, and while they had the conservatism which be- 
longs to their profession, they had at the same time an intelli- 
gent comprehension of the state of the existing law and the 
changes required. They knew that while technical rules, 
sometimes operate to preserve the substance of justice, that 
more frequently they are used to delay or defeat it. They lim- 
ited the changes proposed to the strict purpose of a Code, the 
amendment of the law in respect of those things in which it had 
been found that amendment was needed. They did not under- 
take to formulate in the revision the rules of the unwritten law. 
It is a somewhat cynical remark of Gibbon, referring to 
the edict of Justinian forbidding any commentary or glossary 
upon the Pandects or the Code, that ' 'it is usually the first care 
of a reformer to prevent any further reformation. ' ' The re- 
visers left the law as they found it, only interposing to remedy 
acknowledged defects. They left untouched the great domain 
of the unwritten law, and its development and improvement to 
the processes of gradual growth and adaptation by circum- 
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stances, to which it owed its origin. I consider the work of 
the revision entitled to rank among the great achievements of 
the human intellect in legal science. Whether you regard the 
manner of its execution, the completeness and accuracy of its 
definitions, the methods devised for bringing the rules of prop- 
erty into harmony with existing conditions, without disturbing 
established rights, and disengaging them from the subtleties 
and complexities in which they were involved by the devices 
adopted by the English judges in the effort to free property 
from the fetters of feudal tenures, the revision stands in its 
spirit and substance among the great Codes in the history of the 
world. The Revised Statutes became the model upon which a 
large number of states framed their system of statutory law, 
and the laws governing property and personal rights in the 
other States in the Union have been largely influenced by the 
laws of New York as contained in the revision. 

The reference made to the influence exerted by the state 
of New York upon jurisprudence, would be quite incomplete 
unless notice is taken of the system of revised procedure now 
prevailing in most of the states of the Union, and to a consid- 
erable extent in England, which originated in this state, and 
was the immediate outcome of the changes in the judicial sys- 
tem of the state made by the constitution of 1846. The abro- 
gation of the separate jurisdictions of law and equity by that 
constitution, and the provision for the appointment of Commis- 
sioners to revise, reform, simplify and abridge the rules of 
practice, pleadings, forms and proceedings of courts of record, 
opened the way for the most important and radical change in 
the procedure of courts known in the history of the law. The 
Code of Procedure of 1848, swept away the whole system of 
special pleading, with its complicated and technical forms and 
the practice based thereon, and undertook to reduce pleadings 
in actions to a plain assertion on the one side of the right 
claimed, and on the other of the defence. It is not my purpose 
to enter into any comparison of the two systems. I may say 
without undertaking at this time to justify my opinion, that on 
the whole a most beneficial change in the interest of justice, 
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was wrought by the substitution of the new procedure. My 
present purpose is to call attention to the wide influence which 
the example of New York has had in other jurisdictions. 
The Code of 1848 has been adopted as the basis of similar 
Codes in a majority of the states of the Union, and of the 
reforms in the law of procedure in England under the English 
Judicature Act of 1873, and other English statutes of earlier 
date. It is but just to say that to a distinguished member of 
the bar of New York, one of a distinguished family, is mainly 
due the conception and final adoption by this state of the new 
system of procedure. It is permitted to but few men to make 
as permanent a mark upon the jurisprudence of their time, as 
has been made by the author of the Code of 1848. 

With us the substance of civil liberty is endangered in two 
directions. The intense struggle in American society for the 
accumulation of wealth is encouraged by favorable conditions, 
unknown to any similar extent in any other country, and stim- 
ulated by the irrepressible energy of our people. Material 
progress is the absorbing aim which dominates individual life. 
We point with pardonable pride to our growing influence as a 
nation and the advancement of our people in these material 
conditions upon which the prosperity of a state is doubtless 
largely dependent. The struggle of modern life to obtain the 
mastery of the forces of nature and subordinate them to the 
uses of man, has been developed here as nowhere else. Our 
railroads span the continent. The voice of a friend in New 
York may be heard in San Francisco as though speaking face to 
face. Business interests of immense magnitude in every de- 
partment of industry have been developed, commanding practi- 
cally unlimited capital for their prosecution. Wealth has 
largely accumulated and is seeking by consolidation to control 
every department of industry, the tendency of which is to 
divide the people into two classes — the employers and the em- 
ployed and to perpetuate this division. It would be indeed 
unfortunate if the process should continue so far that this ten- 
dency should become fixed in the social condition of America. 
The best security for the permanence of this government is 
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that condition of social order which shall encourage the freest 
play of individual activity and offer the best opportunities for 
honorable and remunerative industry. Strike out the great 
class of happy and contented citizens, able to earn an honest 
and honorable living by their labor, with a reasonable prospect 
by industry and frugality, of becoming in time the possessors 
of a competence, and you remove one of the great securities of 
the Republic. It is a problem of constantly growing import- 
ance, how far the concentration of business in the hands of 
corporations should be left without restraint, and whether the 
tendency to absorb the business of anj' one department of in- 
dustry into a single coi-poration, and placing it under a single 
control, creating a practical monopoly, should be permitted to 
go on unchecked by legislation. The largest freedom of ac- 
tion and of contract consistent with the public safety, is of 
the essence of civil liberty, but social and economic conditions 
which repress individual liberty and take away the stimulus 
and opportunity from the mass of citizens to better their condi- 
tion, may justify legislative action, and such legislation may 
not be inconsistent with sound principles of government. 

The other danger lies in a directly opposite direction. It 
is, that organized disorder, may receive such encouragement as 
to imperil the integrity of civil liberty. Every student of 
American constitutional history will remember the opposition 
made in some of the states, especially in Virginia, to the adop- 
tion of the Constitution, because it omitted a bill of rights, and 
that it was only because a speedy amendment was expected 
that their assent was obtained. It is a curious fact in the his- 
tory of the evolution of opinion, that the bill of rights was 
then insisted upon as a protection to the people against the 
danger of executive or legislative usurpation. But now that 
declaration in the Constitution of fundamental principles is re- 
garded of more importance as a check upon the inconsiderate 
and unconstitutional demands of the people themselves. It 
was forcibly and justly urged when the adoption of the Consti- 
tution was under debate, that it was of great importance that 
the fundamental rights of persons and property, the recognition 
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of which by governments has been one of the slow but rich 
conquests of civilization, should be set forth and declared in 
the organic law, as the unchangeable heritage of the citizen, 
in order that those exercising public powers might be constant- 
ly reminded of their existence and have no pretext for their 
violation. 

In my judgment America has rendered no more important 
service to the cause of civil liberty through the world, than has 
resulted from its system of written constitutions, fixing and 
declaring on the one hand the powers of government, and on 
the other the inalienable rights of citizens. It has tended to 
draw the attention of people everywhere to the fact that unde- 
fined or arbitrary power is inconsistent with civil liberty, and 
that the paramount interest of society lies in the maintenance 
and preservation of individual freedom, restrained only so far 
as is necessary for the maintenance of public order, or to en- 
force a due regard for common and mutual rights. We have 
passed the period of permanent danger from usurped authority 
by the legislative or executive branches of the government. 
But are the fundamental rights of persons and property there- 
by permanently secured ? Are there no dangers to the body 
politic from the play of the interests and the passions of the 
large body of the people, invested with the suffrage, who with- 
out property themselves, look upon the possessor of property 
as an enemy of society, and who demand as a natural right a 
share in the accumulations of others ? Is there no danger from 
these combinations which seek by organization to control that 
healthful liberty of action which is the substance of personal 
freedom, that liberty, through the operation of which this 
country has become above all others distinguished as the home 
of a prosperous people, large numbers of whom have by thrift 
and industry raised themselves from penury and dependence 
to a position of comfort and influence. 

This is not the place to enter into a discussion of the social 
problems which are pressing upon the attention of thoughtful 
men. I only refer to the spirit of socialism and communism, 
which is so rife in many quarters, to say that our system of 
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written constitutions is one of the great safeguards against the 
dangerous growth of these elements in our social condition. 
They have served to keep in the foreground and close to the 
thought of the people the things which enter into a true con- 
ception of civil liberty, and a lively and constant sense of the 
priceless value placed by the fathers upon the rights in which 
it consists. These declarations in the organic law are barriers 
of inestimable value against anarchy and disorder, and when 
wild schemes of legislation, subversive of personal rights and 
inconsistent with the proper function of government, are 
broached, the answer of the Constitution has hitherto been, 
and hereafter will be, I think, accepted. We cannot assume 
that labor has no wrongs to be redressed, or that greed and 
avarice have no tendencies which should be restrained. The 
agitations which are going on in society cannot safely be ig- 
nored or set aside as unworthy of attention. It is the duty 
of the statesman and of the student of social problems, to 
patiently investigate the causes of the unrest which per- 
vades large classes in our community, and to ascertain 
whether there are real grievances which require correction. 
Society is not to be destroyed, nor is social order to succumb to 
anarchy. Life, liberty and property secured by law are to re- 
main, the most valuable and precious of our possessions, and 
when the time shall come, as it surely will, when the dangers 
which now menace our social order shall have passed away, 
the value of our written constitutions as a factor in keeping the 
great mass of people true to fundamental principles, will come 
more and more to be recognized and appreciated. 

The preservation of social order in America will depend 
largely upon the influence which shall be exerted by the mem- 
bers of the learned professions. The dangers which threaten 
society in this country, spring in no small degree from the very 
excess of our prosperity, and the broader life which under our in- 
stitutions is opened to all classes in the community. In no 
country is labor so well rewarded. Free schools have raised 
the grade of general intelligence. Improved conditions beget 
wants and aspirations among the industrial classes, which are 
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elsewhiere unknown. None are content to be confined to the 
ranks of mere labor. All hope and strive for better conditions. 
This restless spirit, it cannot be denied, has its disadvantages. 
It excites discontent and an unwillingness to submit to limita- 
tions imposed by necessary and irreversible conditions. The 
problem is to so guide the surging activities of our time, that 
while on the one hand the spirit of progress shall not be unduly 
repressed, on the other it shall not stand as an excuse for law- 
less license or make men unwilling to recognize those distinc- 
tions which have their root in the ineffaceable differences in 
individual capacity and character. 

In working out the social problems which are confronting 
us, and in shaping our legislation to meet the new exigencies 
which threaten our security, the members of the legal profes- 
sion will of necessity take a leading part. The great questions 
which occupied the attention of the great lawyers of the ante- 
revolutionar}' period and of the period immediately succeeding, 
have been settled. The right of the people to protection 
against arbitrarj- power, for which they contended, is no longer 
questioned, and the principles of civil liberty were by their ex- 
ertions established in the organic law of the state. Whether 
our government shall continue to be administered in the spirit 
of the Constitution, and the orderly and regular progress of 
society secured by adherence to fundamental principles, will 
largely depend on the character of the legal profession. It 
cannot be doubted I think, that of late years there has been a 
tendency to a lower standard of professional life. The profes- 
sion of the law has been thrown open to men not fitted by edu- 
cation or character to discharge its duties. The practice of the 
law has become more and more a mere business, and the learn- 
ing and dignity of the profession has been affected by an undue 
tendency to use its opportunities as a mere means of securing 
a fortune. But while the great subjects which engrossed the 
attention and inspired the efforts of the early generation of law- 
yers, are no longer living and vital questions, it was never 
more important than now that the lofty spirit, the patriotic 
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purpose and sense of public duty which animated them, should 
be the controlling forces in guiding the conduct of our profession. 
The establishment at this seat of learning of a school for 
the training of young men in the science of law, is an import- 
ant step in the effort to elevate the character of the profession. 
The best work requires a high ideal. The stimulating atmos- 
phere of a great University is an important element in the 
attainment of the best results of education. I cannot forbear to 
congratulate the Law School of Cornell University that among 
its able faculty is enrolled a jurist distinguished for his rare 
and accurate learning, who has consented, when his judicial 
work is ended, to devote his time to this department, and like 
the juris-consults of Rome, after having passed the active period 
of his professional and judicial life, to give his eminent talents 
to the work of illustrating the science of jurisprudence. 
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Francis Miles Finch was born in 
Ithacaon June 9, 1827. He prepared 
for college at the Ithaca Academy 
and graduate from Yale with the class 
of 1849. The next year he began 
the practice of law in his native town 
and a few years later formed a part- 
nership with Judge Douglass Board- 
man, who later became dean of the 
College of Law. During General 
Grant's first administration Mr. Finch 
was appointed Collector of Internal 
Revenue for the 26th District of 
New York. In the year 1880, Gov- 
ernor Cornell appointed him Judge of 
the Court of Appeals and the next 
year he was elected for the full term 
of fourteen years. His term expired 
in 1895 and he at once became dean 
of the College of Law. Last year 
he was elected President of the New 
York State Bar Association. 

His first great success at the bar 
was won in the celebrated case of 
People V. Ruloff. (18 N. Y. 179.) This 
case was argued for the people by Dan- 
iel S. Dickinson of Binghamton, whose 
reputation as a lawyer was national . It 
was Judge Finch's first appearance 
before the Court cA Appeals. The 
other counsel in the case were un- 
willing to allow him to argue the 
appeal and were opposed to his line 
of argument, but the defendant finally 
put his fate into the hands of the 



young attorney. Upon the argument 
Judge Finch admitted all the main 
points in Mr. Dickinson's brief and 
then, in his own way, attacked the 
vital point in the case and won the 
decision of the court. This case 
proved two things : that the best 
lawyers were not his superiors ; and 
that no lawyer was more faithful to 
his client ; for while Ruloff was on 
trial popular sentiment was strong 
against the prisoner, the people clam- 
ored for a conviction and the life of 
counsel was threatened ; but Finch 
fought it through to the end and suc- 
ceeded in freeing the defendant, there- 
by saving him from the gallows for 
the time being. His successful hand- 
ling of the case led the way to a large 
practice in which he was actively en- 
gaged, as attorney for Cornell Uni- 
versity, Ezra Cornell and his estate, 
and other large estates until his ap- 
pointment as Judge of the Court of 
Appeals. 

Like Marshall, upon whom Judge 
Finch has recently pronounced a 
masterly eulogy, he had had no judic- 
ial experience before his appointment 
to the bench, but that fact in no way 
hampered him as a judge. It is prob- 
ably not too much to say that Judge 
Finch, during his fifteen years as a 
member of the court of last resort of 
the State of New York brightened 



and renovated all branches of the 
common law as administered in this 
state. The depth of his judicial 
reasoning, his keen insight and pow- 
er of discrimination are well illus- 
trated by his address on Marshall, in 
which he defends the position of the 
Chief Justice in Marbury v. Madison 
in a manner never before advocated 
although the matter has been debated 
by lawyers and judges since the de- 
cision was rendered in 1803. His 
opinions are regarded by lawyers as 
the highest form of judicial style. 
His statement of the facts of a case 
lends interest to the dryest and most 
technical of legal controversies and 
his treatment of the issues involved 
is perfect in logical structure. His 
opinions in People v. North River 
Sugar Refining Company, 121 N. Y. 
582 ; Badger v. Badger, 88 N. Y. 
546: White V. Rintoul, 108 N. Y. 
222; Vanderpoel v. Loew, 112 N. Y. 
167 are among the best ever delivered 
by any English speaking judge. In his 
utterances from the bench clearness 
fluency and precision of legal reason- 
ing are charged, with the glow of a 
rare imagination. Among the judic- 
ial writers of the last half century, 
Judge Finch and the late Lord Justice 
Bowen stand pre-eminent. 

Judge Finch has been connected 
with Cornell University since its 
opening in 1868. He says himself 
that it was his fortune to be one of 
those who sat at the cradle of the 
University. From the first he was one 
of the trustees. During the early 
days the attacks upon the new insti- 
tution were based upon legal as well 
as upon ethical and religious grounds. 
It was then that Judge Finch showed 
his loyalty to the founder and the 
ideas which he represented. He 
stood by the side of Ezra Cornell and 



guided him through all that stormy 
period. After leaving the bench in 
1895 he took up his duties as dean 
of the College of Law where he has 
since been the center of a loyal and 
devoted faculty and student body. 

However great may be the reputa- 
tion of a lawyer, his fame to a large 
extent must, be limited to the mem- 
bers of his own profession, but Judge 
Finch is more fortunate in that he is 
more widely known as the author of 
two beautiful patriotic lyrics, Nathan 
Hale and the Blue and the Gray. He 
is endeared to all collegians as the 
author of the Smoking Song, and to 
Cornellians particularly, as the author 
of The Chimes. In an address at the 
recent banquet of the New York 
State Bar Association, Commander 
Wadhams of the United States Navy, 
turning to Judge Finch said : "I have 
been told by those capable of judg- 
ing that you are the greatest law 
writer this state or this country has 
ever produced. While I would not dare 
to say I had enough intelligence to 
read those writings, I have sense of 
poetry enough to appreciate the Blue 
and the Gray." Now that the Judge's 
labors as a lawyer and judge are 
over, it may not be too much to hope 
that all his poems may be collected 
and given to the public. 

In closing one may repeat Presi- 
dent Schurman's remarks introducing 
Judge Finch at the recent Marshall 
Day celebration : " President John 
Adams once said that, the gift 
of John Marshall to the people of the 
United States was the proudest act 
of his life and if ex-governor Cornell 
were here to-day, he would undoubt- 
edly say that his greatest gift to the 
people of New York state was the ap- 
pointment of Francis Miles Finch as 
a judge of the Court of Appeals." 
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One hundred years ago this winter day 
a new Chief Justice took his seat upon 
the Bench of the Federal Court at Wash- 
ington. The Court room of the time was 
httle better than a cavern, situated in a 
basement dark and dreary at the best, 
without ornament or touch of grace or 
dignity. The new occupant of the Bench 
took his seat quietly, careless of formal- 
ity or display, and at once addressed 
himself to the work before him. The few 
who looked on at this simple but grave 
assumption of duty saw nothing remark- 
able in the man himself, sitting there 
wrapped in the dusk of his gown. The 
head was not large ; no massive dome of 
brow overhanging the eyes ; small, rather, 
as crown of a tall and powerful form, and 
yet a form so emaciated and with muscles 
so relaxed as to make each movement 
somewhat awkward. Only in the bright- 
ness of the intensely black eyes, piercing 
and scintillant, shone a trace of the dom- 
inant and forceful soul, waiting in the 
dark background to make all men know 
and heed. Scarcely at all impressed were 
some of those who looked on, but others 
who knew the man and the life he had 
lived lifted a warning finger that said 
wait and yoti will see. For they remem- 
bered that he came to his new duties with 
an experience rich and full, with a prep- 
aration thorough and arduous, and with 
a brain of strongest and finest fiber. He 
had fought through many battles of the 
Revolution, displaying his young courage 
under the eye of that Great Chief who 
led his rustic riflemen against the veter- 
ans of an Empire and learning from him 
an indomitable patience, which has no 
better type, than the familiar one of the 
obstructed river grinding its slow way 
through the rock. A lieutenant at nine- 
teen, a captain at twenty-one. and often 
serving as Judge Advocate where the 
Courts Martial sat with their swords on 
the table, he shared in the unsuccessful 
defense of the fords of the Brandywine, 
in the desperate attack at Germantown, — 
beginning with victory but ending with a 
rout, — and then in the cold and famine of 



Valley Forge, — -camp of bloody feet on. 
the snows, camp of starvation for those 
who did not freeze, camp where treason 
and grumbling and envious ambition 
strove hard to overthrow the sad but de- 
termined leader of them all. Surely the 
young captain learned many lessons from 
the war. One learns fast in a fight, and 
lessons are plentiful, if hard, where hope 
wrestles with suffering and courage baflSes 
despair. But before the war closed, and 
when it had for the moment drifted away 
from need of him, he began the study of 
law in the office of one soon to be Chan- 
cellor, and already a little gray with the 
cobwebs of equity, but a study broken 
more or less by occasional military ser- 
vice, and so mixing Law and War, — books 
and drums, — until Peace was declared 
and Law became the dominant pursuit. 
Not always dominant, for that happened 
to him which so often happens, that from 
the beach where Law borders on Politics 
and the sands touch the water, he was 
lifted by an incoming surge and swept 
out into the troubled waves of party war- 
fare : — scene where another fight was on 
between We the People and We the 
States, — fight to demand of him the 
matured strength and vigor of his life. 
He was elected to a seat in the Virginia 
Legislature. They chose men in those 
days, the best there were and with wills 
of their own, and the young man begin- 
ning his political career faced adversaries 
whose thrust and blow were the keenest 
and heaviest within the Virginian borders. 
More lessons and of a different sort were 
here learned, and one gravest of all, 
pushing up from the tangle of conflicting 
aims and snarling rivalries, that the ex- 
isting Confederation of the States was 
but a rotten girdle which the weakest 
whim could break, and that someway and 
somehow a bond must be forged, iron- 
linked and steel-riveted, to concentrate 
and compact the restless and defiant sov- 
ereignties into one solid and controlling 
organism. Difficult lesson ! but already 
the bond was being prepared. Difficult ! 
for men like not to be governed and pre- 



fer to govern, and freedom is a word easy 
to misuse and a tempting lure for unreas- 
oning crowds not able to measure its 
meaning. And so when a written Con- 
stitution was framed about every word of 
which some struggle had swirled and 
combatants had gathered ; framed so as 
to tie the separate States into regular 
orbits about a Sun of National control 
and stop their erratic and centrifugal 
flights into the boundless space of un- 
checked liberty, there was war at once, 
war of words and of argument, war of 
sarcasm and invective, war everywhere of 
such giants as there were. Our young 
lawyer and legislator was drawn into this 
conflict in virtue of his place as a member 
of the Virginia convention to which the 
proposed Constitution was submitted for 
ratification. No doubt about his vote at 
least, but terrible doubt as to the final 
outcome. For a determined opposition 
to the new restraint and the untried sys- 
tem was led by Patrick Henry, that 
splendid orator whose brilliant eloquence 
blazed all through the war, and has be- 
come onl3- a marvelous legend in these 
days when words are very sober things 
and common-place, and few dare to give 
them wings that they may sometimes fly 
and not eternally crawl. But the elo- 
quence of Henry by no means stood alone. 
It was backed and buttressed by the 
cooler arguments of Monroe and Mason 
and other champions of State sovereignty 
who rang the changes on what they were 
pleased to regard as the utter destruction 
of human rights. It needed strong men 
to confront these formidable adversaries 
especially since the Constitution was not 
popular among the people. It needed as 
it had the learning and ability of Madi- 
son, the earnest appeals of Randolph, the 
legal adroitness of Wythe and more than 
all the lucid and resistless logic of Mar- 
shall whose name at last was on all men's 
tongues. It is not too much to assert 
that he bore a leading part against the 
assault in a debate lasting twenty-five 
days, and that the narrow majority by 
which Virginia accepted the Constitution 
was largely due to his powerful advocacy. 
He was no orator, he had no graces of 
rhetoric, the tones of his voice were 
neither mellow nor persuasive, no subtle 
magnetism flashed along the lines of his 
thought, but he was compelled to win, if 
win he did, by the sheer force of unan- 



swerable argument, running crystal-clear, 
rising grandly over all obstructions, and 
floating truth to its harbor. 

See again what lessons he was learning, 
all unconscious of their bearing on his 
future life and fame. Before such an- 
tagonists, certain to detect mistake or 
riddle fallacy, it was imperative that he 
should know the Constitution thoroughly 
in every word and line', that he should 
have precise views of its construction and 
of the scope and range of its operation, 
and this required prolonged study and 
patient and honest thought. How well 
he did the work all authorities agree. 
Even Henry praised his "candor" and 
awarded him "veneration and respect," 
and Wirt tells us the secret of his won- 
derful power. He saw always, at once 
and as if by intuition, the pivotal point of 
every controversy on which the conclu- 
sion was sure to swing, and, disdaining 
all artifice and discarding all incident or 
accident surroundings, moved straight 
upon it and enveloped it with a merciless 
logic. Every link in the chain of his 
reasoning was sound and clean, developed 
with a marvelous simplicity as clear as it 
was strong. There was no escape from 
the deadly sequence of his thought, and 
his masterful capacity lay in his power to 
compel conviction, to force surrender. 

But not yet was his preparation com- 
plete. It seemed almost as if some Provi- 
dence was training him like an athlete 
for a struggle vital to a free Civilization. 
For he passed a term in Congress ming- 
ling with statesmen and with partisans 
and studying the ways of each : then 
went to France on a diplomatic mission 
and returned disgusted with a race which 
vilified everything American, and not for 
the last time either, as we were taught 
during our war with Spain and should 
not pardon quite so cheaply as we do ; 
next was made Secretary of War and then 
Secretary of State where the methods of 
diplomacy and the doctrines of interna- 
tional law became familiar to his thought ; 
and finally and at last, the preparation 
ended. Chief Justice of the Supreme 
Court, and the man whom we saw quietly 
taking his seat on the Bench. 

Let him sit there silent for a moment 
while we consider, as perhaps he was 
doing, the trouble behind him and the 
dangers in his front, for both threatened 
the success of his success of his judicial 



career. The Court itself was in its in- 
fancy — but twelve years old, just learning 
to walk alone. It had done little in that 
period, gained nothing in the popular 
estimation and not overmuch in its own. 
Its tnembers had been constantly chang- 
ing and refusal to serve was a common 
answer to judicial appointment. Even 
the great ability of John Jay and the re- 
spect which he inspired could not lift the 
dead weight of a position so humiliated 
that the Judges had been required to act 
as Commissioners of Pensions and to dole 
out the nation's charities. Jay himself, 
on his resignation, spoke discouragingly 
of the tribunal and ventured to doubt 
whether defects in its organization would 
not inevitably impede its usefulness. 
Doubtless this was the prevailing impres- 
sion though hardly a just one, for, in its 
brief life, it laid down some foundation 
principles of great value and which no 
successor was required to overrule or dis- 
regard. But after all these did not sufiBce 
to lift it to its tnie and destined place as 
one of the co-ordinate departments of the 
Government, or to secure for it the repu- 
tation and authority which was its due. 
Nobody feared it. Many gave it disre- 
spect. That was the trouble which Mar- 
shall saw behind him : — a Court to be 
lifted from a low level into higher and 
serener air ; a Court despised to be made 
a Court respected ; a tribunal of little 
power to be transformed into an invinci- 
ble guardian of National Justice and 
Peace. 

The trouble in front of him was of a 
different sort. Great Judge as he was let 
us not forget that he was human. Let us 
not try to make of him a bronze statue, 
swarthy and stern, for there were warm 
blood in his veins and sensitive vibra- 
tions in his nerves. He could love with 
an absorbing passion, and those who do 
that can at least dislike a little and on 
occasion. The man who for twenty years 
and in spite of his public toil? dould wrap 
about the invalid wife of his youth a most 
devoted 'affection and tender care was 
likely to be a man who would feel what 
he regarded as false or wrong down to 
the bone. And he surely foresaw that 
his patience and his temper as well as his 
intellect were to be subjected to a severe 
and continued strain. For he had not 
seen the rapid growth of party strife, so 
poisoned with venomous lies on both sides 



that the simple triith remains yet obscure, 
without recognizing that the head and 
front of the clamor lor State Rights and 
for a strict construction of the Constitu- 
tion, so narrow as to throttle the instru- 
ment in its cradle, was Thomas Jefferson, 
popular idol and leader, who had ren- 
dered service great and brave in behalf of 
Independence, and now, about to take his 
seat in the Presidential chair, would be 
likely to wield the whole Executive force 
against a centralized national power ; no 
man suspecting how much the sobering 
pressure of official responsibility would 
make his action better than his words and 
his doctrine disappear in his deeds. 
These two men did not like each other. 
They could not. They were made on 
different patterns. If for a time they 
treated each other with some politeness 
it was as thin and cold as the baby ice of 
a hrst freeze, and a collision was sure to 
come. And so, in front of the new occu- 
pant of the Bench, loomed up a danger- 
ous and different struggle against an 
adversary astute and crafty, entrenched 
in the very fortress of power, and at the 
head of a party strong in the victory it 
had won. The Chief Justice had not only 
that hostility to face, but also to stand on 
guard, 'over his own fairness and impar- 
tiality, and to banish from his judgment 
every trace of such unconscious prejudice 
as might warp his thought with personal 
distrust or partisan desire ; for the smoke 
of the battle hung yet about him and 
there were live coals in the ashes, but 
never again to be blown into a flame. In 
my study of the man I have been most 
strongly impressed with the swift and 
thorough way in which he put off the 
fighting partisan and put on the calm and 
thoughtful and rigidly impartial Judge. 

The inevitable collision came, and over 
as little a matter as the appointment of a 
Justice of the Peace in the District of 
Columbia. President Adams, in the 
waning moon of his term and just before 
it ended, lent himself to a seizure of van- 
ishing spoils by filling all possible offices 
with his own partisans and so leaving to 
the victorious enemy only the shouting 
but no booty. In a changed form the 
charming game has been played in our 
own day. Among these death-bed ap- 
pointees was one man whose commission 
as Justice of the Peace for the District 
had been made out and signed by the 



President, after the nomination had been 
confirmed by the Senate, but not deliv- 
ered to the anxious officer because it fell 
into the hands of Madison, the new Sec- 
retary of State, who, by his Chief's order, 
refused to deliver it, and so blasted the 
hopes of the waiting appointee. We may 
not blame Jefferson. What he could 
snatch from the last blaze of the Federal 
fire he had some reason to think was his. 
But the embryo official, after demanding 
deliver)' of his commission and getting a 
curt refusal, applied to the Supreme 
Court for a writ of mandamus to be di- 
rected to Madison commanding him to 
deliver the commission to the appointee. 
Jefferson was enraged. Naturally, what 
business had a court to question the or- 
ders of the President or summon his Sec- 
retary to answer at its Bar ? And so the 
Secretary refused to answer, or even to 
appear in the proceeding, and the Attor- 
ney General answered only as a witness 
and upon compulsion. It was long before 
the decision came, for, beyond this studied 
contempt of a constitutional tribunal, 
there was a deliberate and venomous at- 
tack upon the independence of the Judici- 
arj- which began with an act of Congress 
abolishing the August term of the Court, 
so that it was more than a year before 
the case was finally determined. But the 
time came at last and Marshall delivered 
the first of those opinions upon Constitu- 
tional questions which have made his 
name famous and lifted the Court to its 
true place in the Republican system. 

And this is how he did it. I may tell 
it, I think, so that no legal study or 
training will be needed for its compre- 
hension ; and I must tell it for a very 
grave reason which will develop itself in 
the process. 

He began by stating the questions 
which the application raised in their 
natural and logical order. First : has 
the applicant a right to the commission 
which he demands. Second : if he has 
and the right has been violated does the 
law afford him a remedy. Third : if it 
does is that remedy the issue of a writ of 
mandamus by the Supreme Court. He 
discusses these questions in the order of 
their statement. As to the first he holds 
that the appointment was complete when, 
after confirmation of the nomination by 
the Senate, the President had signed the 
commission, and the Secretary of State 



had affixed the Great Seal, but that the 
recording of the document, and deliver- 
ing it to the appointee were purely minis- 
terial acts following the appointment, 
and not essential parts or elements of it, 
and therefore the applicant was duly ap- 
pointed and so entitled to have his com- 
mission. To the second question the 
Chief Justice answered that the right of 
the officer so duly appointed to his com- 
mission and his office was a valuable and 
a vested right which had been violated by 
a withholding of the commission, and for 
such violation the law gave a remedy by 
an action for damages, and where that 
could afford no adequate redress then by 
a writ of mandamus commanding per- 
formance of the duty refused. So far the 
applicant was successful, but when it 
came to the third question, now become 
vital and decisive and shown to be such, 
the Judge ruled that while an Act of Con- 
gress had authorized the Court, in a class 
of cases to which the one at bar belonged, 
to issue a writ of mandamus, yet that 
authority was ineffective because the Act 
in that respect was in violation of the 
Constitution and so was null and void ; 
and since no such authority had been 
granted from any other source the Court 
had no right to issue the writ and the 
petition for it should therefore be denied. 
I spare you a detail of the argument, but 
call your attention to two of the vastly 
important doctrines thus established, and 
to a criticism of the opinion which has 
more or less prevailed, but which I be- 
lieve to be without adequate foundation. 
The decision established that Congress 
was not like the English Parliamenl un- 
limited in its action and omnipotent in 
legislation, but was restrainedT by the 
limitations of the Constitution, the writ- 
ten evidence of the People's will ; and 
that there was a tribunal, created by the 
same masterful will, which could enforce 
the restraint by annulling and refusing to 
act upon the illegal legislation. There 
was a two-fold value to this doctrine. It 
not only confined the National Legisla- 
ture within the prescribed limits, but it 
provided also a peaceable solution of the 
inquiry, certain to continually arise, 
whether a specified enactment was or was 
not in accord with the Constitution : dis- 
pute likely to be rancorous and terminate 
in force if ho other method of decision 
was provided. The opinion further es- 
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tablished that no officer of the Govern- 
ment was shielded from legal accounta- 
bility by his official character if he tram- 
pled upon the vested rights of the most 
humble citizen. It was not strange that 
the new President and his followers 
looked askance at the looming up of this 
judicial supervision, and sought to break 
its force by the criticism that so much of 
the opinion as passed on the validity of 
the petitioner's appointment was extra- 
judicial, unnecessary to the decision, and 
so without authority, and introduced to 
vent some Federal spleen on the Presi- 
dent, and drive him to a surrender of the 
offices which he withheld ; because, said 
the assailants, if the Court had no juris- 
diction, as' it "declared it had none, to issue 
the writ of mandamus at all. What mat- 
tered it whether the applicant was duly 
appointed or not, and what possible con- 
cern had the Judge with that inquiry. 
The suggestion never in the least touched 
or weakened the magnificent force of the 
Constitutional argument, but has cast a 
blur upon the legal excellance and accur- 
acy pf the opinion which has disturbed 
■even devoted admirers of its author, and 
, , led sometimes almost to apology. In the 
{ 'Centennial history of the Court published 
with its approval the opinion is said to be 
"in some respects obiter dictum," and 
the same thing is apparently conceded by 
the Court itself as late as i8So in the case 
of United States v. Schurz (102 U. S. 375) 
though it is added that the ruling, al- 
though said to be extra-judicial, has been 
steadily followed. I do not admit the 
soundness of the criticism. I have no 
apologies to make, but insist that none 
are needed. I maintain the judicial cor- 
rectness and propriety of the whole 
opinion and deny that there is a single 
word in it which is extra-judicial or un- 
necessary to the ultimate decision. Be 
patient with me, I pray you, while I ven- 
ture to remove even the faintest film of 
suspicion from one of the ablest and fair- 
■est opinions ever traced by a judicial pen. 
I admit that ordinarily where the juris- 
diction of the Court to grant the relief 
sought is challenged that becomes the 
first question to be determined, and if the 
Court is of the opinion that such juris- 
diction does not exist the case is ended 
and comment upon the possible rights of 
the parties is immaterial, impertinent, 
and binds nobodv. But that rule on oc- 



casion comes in collision with another 
rule to which it is necessarily subordin- 
ate ; a rule of great value and of extrem- 
est wisdom, never to be consciously 
violated. That rule is that an Act of 
Legislature should never be declared un- 
constitutional and therefore void except 
where such declaration is absolutely and 
inevitably necessary to a determination 
of the case before the Court : — that is to 
say that if the controversy can be deter- 
mined on other grounds it must be deter- 
mined on other grounds, and the consti- 
tutional question be left to some proper, 
because imperative occasion. The power 
to vindicate the Constitution against leg- 
islation which contravences it is the high- 
est and most delicate power of the Judici- 
ary. By the early Court it was spoken of 
with reverence as an "awful" power. It 
is no common thin^, no cheap resource 
to be drawn on at will. It challenges the 
action of the People's representatives, of 
a co-ordinate department of the Govern- 
ment ; it throttles a law by them enacted ; 
it measures the act by the fundamental 
law. Indeed such a tremendous power 
should never be exerted without a neces- 
sity so imperative that from it there is no 
escape. To that rule which Marshall 
himself afterward formulated he gave a 
just obedience as it was his duty to do. 
That duty demanded that before raising 
the Constitution question he should first 
determine whether to solve the case be- 
fore him it was necessary to raise it ; 
whether it might not be that the writ 
could be refused without touching the 
grave question of constitutional jurisdic- 
tion at all ; in which event that question 
must be left, for the time at least, un- 
solved. To perform that duty the judge 
was compelled first to ascertain whether, 
on the facts, the applicant was entitled to 
the issue of a mandamus. Only if he was 
did the further question arise whether the 
Court had power to issue it. For the in- 
quiry was not whether there was general 
jurisdiction over the subject-matter of the 
applicant's right to his commission, no- 
body disputing that, but whether there 
existed the special jurisdiction to award 
a particular form of remedy, and so if 
the apolicant was not entitled to that 
remedy, whether the court could give it 
or not, that would be the sufficient and 
proper answer. To add another obviously 
needless and yet involving a grave Con- 



stitutiotial question would be extra- 
judicial and rob the decision on that 
point of all authority. Obiter dictum ! 
Jefferson would have shouted, — a Federal 
harangue tacked to an ended opinion ! 

I may possibly, — at the expense of 
some endurable repetition, — put the justi- 
fication of the opinion as a whole in 
another form . There were three methods 
of framing it and only three. First : the 
Judge might hold that the appointment 
was not complete until the commission 
was delivered and so the applicant had no 
right to a mandamus. That would end 
the case and the opinion, for since the 
writ was refused for one sufficient reason 
it was not permissible to give another in- 
volving the constitutionality of a statute. 
Second : he might pass over the question 
of the applicant's right in silence and go 
to the constitutional question. But m 
that event those who believed the appli- 
cant had no right could dispute the ne- 
cessity of the constitutional argument 
and therefore deny its authority ; saying 
that the Judge silently assumed what was 
false to justify his resort to the constitu- 
tional question, and did not dare either 
to assert or argue the proposition as- 
sumed. Or third : he could do as he 
did, first establish the applicant's right 
and then, the necessity of deciding the 
constitutional question being shown, pro- 
ceed finally to the argument of that. And 
so I am confident that there is not and 
never has been any real foundation for 
the criticisms of enemies or the half-doubt 
of friends ; that the opinion is not marred 
by the presence of a single needless or 
extra-judicial word ; that from the begin- 
ning to the end it moves on its way with 
a logic as faultless as it is irresistible and 
with a simplicity that is massive and 
grand ; a carving cut from flawless 
marble by a master hand. 

We may take this case as a type and 
example and spare ourselves any discus- 
sion of those others which slowly but 
surely build up .that solid edifice of Con- 
stitutional law which has proved to be the 
fortress and the glory of our Republican 
institutions. For thirty-four years he 
continued his judicial labors handing 
down from the Bench about five hundred 
opinions. They were models of judicial 
style. I often wondered how it happened 
that his severe reasoning and close and 
inexorable logic was clothed in words not 



only simple, but always apt to convey the 
thought, and flowing along with a move- 
ment as smooth and grand as that of a 
deep river unvexed by rock or rapids. 
Perhaps Judge Story has given us the 
explanation. He credits Marshall with 
much of literary taste, describing him as 
a persistent reader of the famous English 
authors and as specially fond of poetry, 
even tempted into writing verses of his 
own. The fact tends to lessen our wonder 
at the lucid smoothness of his style, the 
even balance of his sentences, and now 
and then the dainty choice of an adjec- 
tive. In one instance, at least, a flash of 
irony lit up the sober flow of his argument 
with an interjected phrase delicate indeed 
but having a cutting edge." And yet no 
grace or elegance of style was ever chosen 
for itself alone, but always as the fit vest- 
ment of close and logical thought. In 
that direction his opinions were remark- 
able for many things and in many ways. 
They exhibited on occasion a resolute 
and unflinching but calm and dignified 
courage. It was no light matter to face 
the hostile legislation of one of the older 
States practically defying a decision of 
the Court, and the order of a Governor 
calling out his troops to resist by force the 
execution of a Federal decree. Very 
grave but very firm were Marshall's words 
as he stated the momentous truth that if 
any State could at will so nullify a Na- 
tional judgment there was an end of the 
Court and of the Constitution, and the 
Nation was resolved into wairing and 
colliding fragments ; and somewhat stern 
his order that the judgment should be 
enforced. It took some courage, too, on 
the trial of Burr for treason to lay down 
a rule of evidence which made a convic- 
tion impossible in the face of a strong 
popular demand for such conviction. 
Burr was distrusted by Washington and 
Marshall revered Washington. Burr shot 
Hamilton and Marshall loved Hamilton. 
That Burr was at least guilty of some 
unlawful conspiracy was plain, and the 
whole force and energy of Jefferson's 
administration and of his party following 
was brought to bear against the man who, 
by a sort of political treachery, had al- 
most beaten Jefferson out of the Presi- 
dency. But there was the Constitutional 
definition of treason requiring some overt 
act to be proved by at least two wit- 
nesses, — a definition meant to protect the 



People against that horrible and danger- 
ous doctrine of constructive treason which 
had stained the English records with 
blood and filled the English valleys with 
innocent graves. The steadfast Judge 
would not relax or weaken the rule and 
trials for treason are almost unknown in 
our'legal records. 

His opinions also are remarkable for 
their great reach into the future of the 
Nation and almost prophetic understand- 
ing of its coming growth. When Jeffer- 
son boxight of Napoleon the whole Orleans 
territory and so made American the 
mouths of the Great River he did a thing 
marvelously wise in its foresight and 
- magniiicent in its results. It was the 
victory of a fortunate moment. The 
President cornered the Emperor. Yet, 
so deep had the partisan spirit of the time 
sunk into Jefferson that we find him say- 
ing to his friends that he knew he had 
thereby violated the Constitution. Kot 
so at all. He merely violated his own 
narrow and grudging construction of that 
instrument, and read it more correctly by 
his acts than his words. Marshall, with 
eyes looking far into the future, had set- 
tled all such questions. He said that the 
Constitution had made of the people of 
the States a Nation and it had a Nation's 
right to acquire territory by conquest or 
purchase. He said again : "the power of 
governing and of legislating for a terri- 
tory is the inevitable consequence of the 
right to acquire and hold territory. * * 
Accordingly we find Congress possessing 
and exercising the absolute and undis- 
puted power of governing and legislating 
for the territory of Orleans." These wise 



and weighty words shine down upon us 
in the emergencies through which our 
National life is passing as if they had 
been kindled and aflame for the new 
summer of a new century. He who spoke 
them has been silent for more than sixty 
years, and yet they come to us as if he 
was yet alive and saw and felt their fitness 
for the new duties which have led us into 
untried ways. There is in them the light 
that will guide our hesitant steps, the 
strength that will brace all weariness or 
fear, the germ of a vital truth expanding 
before our eyes. They should encourage 
the man who shivers, before the far-flying 
of the Nation's flag ; they should shame 
the lips, few and scattered, spitting venom 
at the manliness of those who bear it ; 
they should shame the mere demagogue 
though nothing can shame him ; and they 
should serve as the warrant for that vig- 
orous National growth which is both 
natural and necessary ; for when a Nation 
ceases to grow that Nation begins to die. 
Silent for more than sixty years ! alas, 
yes ! For death came to the great Chief 
Justice as it comes to all ; found him with 
the harness on, struggling against weak- 
ness to drag his accustomed load ; left 
him asleep under the Virginian sod every 
blade of which he loved with a Virgin- 
ian's, love for his native soil ; left him 
with a simple and modest stone carved 
with the simple and modest words dic- 
tated by himself to mark his resting 
place. We may say of it as Goldwin 
Smith has beautifully said of the plain 
tomb of the first Edward: "Pass it not 
by for its simplicity : there is no nobler 
dust." 
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I have chosen on this occasion, and in performance 
of the annual duty imposed upon your President, to 
submit to your attention some thoughts rather practical 
than academic, and to busy myself more with the facts 
which surround and compel us than with the theories 
which may be built upon them. The objects of this 
Association are very clearly stated in its Constitution, 
thus: "To cultivate the science of jurisprudence, to pro- 
mote reform in the law, to facilitate the administration 
of justice, to elevate the standard of integrity, honor 
and courtesy in the legal profession, and to cherish the 
spirit of brothei-hood among the members thereof." 
These are all high and worthy purposes ; and a study 
of our records will show that they have constantly been 
kept in view, and a genuine progress toward the ulti- 
mate and coveted result has been made. If that progress 
has not gone as fast and as far as one might wish, and 
the journey's end is still in the distance, it is worth our 
while to measure the obstacles which have delayed us 
and the effort necessary for their removal; and it is one 
of those obstacles which the duties of my later life have 
forced upon my attention to which I desire now to 
direct yours. 

It is obvious that none of the purposes which we are 
organized to promot'e can be accomplished except by 
influences operating upon the members of the Bar them- 
selves. If jurisprudence is to be cultivated, it must be 



by individual lawyers, contributing each his separate 
study to the general advance. If the law is to be reformed, 
it must be done mainly by those who understand the 
mysteries of its mechanism or mischief rather than 
mending will result. If the administration of justice 
is to be facilitated, the Bench and the Bar must join 
in the needed Changes and help each other to that end. 
If integrity and courtesy and brotherhood are to be 
secured to a greater extent than now exists, it is through 
the members of the profession, guiding and shaping the 
activities of their own lives, that the improvement must 
come. It is plain, therefore, that every influence for 
good which it is possible for us to exert in the direction 
of our declared purposes must operate upon the indi- 
viduals constituting the Bar, primarily and principally, or 
some degree of failure will bring its disappointment. So 
far, therefore, as our objects are unattained, we must not 
fail to understand that it is to the lawyer himself that 
we must appeal; it is the lawyer himself whom we must 
educate and train to be and become the man we would 
have him. Any effort which does not strike home to 
each member of the profession and operate upon his 
head and heart, his intelligence and morality, the trend 
and character of his daily life, is quite sure to prove 
ineffectual. 

But all experience teaches us that such an efifort, 
extending over a large body of men, and expected to 
operate steadily, though slowly, through many years 
and upon changing and mobile varieties of character, 
has its best chance, its most hopeful opportunity when 
it begins with the young men, at the threshold of their 
careers and before habit or circumstance has hardened 
them into ways which we desire to see improved. They 
are our source of supply. They pour in annually the 
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fresh blood of their hopes and ambitions, and, as the 
.years run on, they become the Bar and make it what it 
is. I^am sure, therefore, that the work of our Asso- 
ciation can best attain its declared objects by striving 
to make that student body in head and in heart, in man- 
ners and morals, in every aim and every purpose, fully 
abreast of the standard of professional excehence which 
we have set before us. 

To do this prudently, we must take account of cur- 
rent conditions. They are widely and radically different 
from those existing fifty years ago, when the older men 
among us, now peacefully counting the scars of our 
battles, were admitted to the Bar. Then, there was no 
rule of preparation for the study of law, and there was 
no instruction save that obtained in the law ofifice. Men 
totally unfit registered their names as clerks and then 
picked up in a way both lazy and unsystematic enough 
of Blackstone and Kent and enough of practice, through 
the copying of papers, to pass the very lazy and timid 
examination of a sudden committee drafted from a 
reluctant Bar. The saving element and the only one in 
the situation was that the clerk became more or less the 
assistant of the master, and that, through the copying 
of papers, precedents of pleading and of practice, forms 
of conveyancing, and briefs upon disputed questions of 
law, passed under the yovmg man's eye slowly enough 
to be studied with the patient progress of his pen. He 
absorbed what law he knew rather than studied it. It 
it quite true that this crude and lax method of study was 
paralleled by that of the Inns of Court of England, which 
were long mere scenes of revel and festivity and, even 
yet, do not require too much of the men upon their rolls ; 
and that in both countries very able and distinguished 
lawyers grew up, whose names and reputations have 



survived. But these were men who succeeded, not 
because of the prevailing system of study, but in spite 
of it; self-taught men who won their way by the most 
persistent and industrious labor and who simply con- 
quered their awkward surroundings. I believe, too, that 
their fame was largely due to the wide gap which opened 
between them and the average practitioner whose low 
level of acquirement has been so lifted and the gap so 
narrowed that the same learning and capacity exhibited 
now has much less of the marvelous about it and has 
ceased to excite the wonder out of which fame is born. 
But the one good and useful element in the old sy.s- 
tem has almost wholly disappeared. In general, under 
existing conditions, the student in the law ofifice copies 
nothing and sees nothing. The stenographer and the 
typewriter have monopolized what was his work. The 
flying symbols and click of the keys have distanced the 
slow travel of his pen, and he sits outside of the business 
tide ebbing and flowing around him like some solitary 
on the sands, tired of the book that has grown dull. 
Difificulties, however, usually breed remedies and the 
student's needs very soon evolved law schools. They 
have grown up with astonishing rapidity and, in the 
main, working in right directions. At first, they failed 
to fully recognize the duty and responsibility thrust 
upon them. They became a sort of hospital for those 
who had failed elsewhere. The collegian dismissed for 
incapacity or idleness made a harbor of the law school, 
where he could lie lazily at anchor. But this unliappy 
condition did not last long. Most of the schools tight- 
ened the reins of discipline, systematized their courses 
of study, tested their men with rigid examinations, 
weeded out the idle and the vicious and tied the classes 
down to lines of vigorous and faithful study. If there 



are any which have not emancipated themselves from 
the loose and lazy ways of the earlier time, they should 
be subjected to the influence which the massed opinion 
of the Bar can exert, and induced to lift themselves to 
the level of the best. For, it is the truth of to-day, the 
inevitable outcome of changed conditions and surround- 
ings, that the future of the Bar is in the hands of the 
law schools. It will rise or fall in learning and ability, 
in the scope and range of its intelligence, in the measure 
of its integrity and the tone of its morality as the law 
schools rise or fall, for they take the young men at their 
most impressionable age and serve as the mould in 
which the melted gold of youth, bubbling and restless, 
is cleared of its adulterants and shaped into the cold 
firmness of its ultimate purpose. We must face that 
new condition. We must take the measure of the new 
duties which it imposes; and the Bar must watch the 
law schools. 

I am glad to be able to say that this Association has 
not neglected that duty; that through its committees 
on legal education it has done much for the advancement 
of the schools ; but I think, also, that the general body 
of our profession have given little thought and less care 
to the one agency which most directly affects the standing 
and character of the Bar. They have been content to 
intrust their protection against an irruption of the 
unfit to the barrier provided by the formation of the 
State Board of Law Examiners. That was a wise measure 
and the board has done its work well. It has winnowed 
out, better than has ever been done before, the wheat 
from the chaff, and yet, of necessity, much material gets 
through the screen that ought to have been stopped at 
an earlier stage and in a different way — ought to have 
been stopped in the Law Schools themselves — will be 
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stopped there when the general sentiment of the Bar 
joins in a demand for higher standards of preparation and 
longer and more thorough courses of study. 

And this brings me to some suggestions for which I 
alone am responsible, but which I think this Association 
should take into serious consideration. I believe the 
time has come when the Court of last resort, to which 
has been intrusted the formulation of rules for admission 
to the Bar should amend those rules by requiring a 
complete High School course of four years, or its equiva- 
lent, as the minimum of preliminary preparation for the 
study of law, and a course of three years in a law school, 
or of four years in a law office, as the condition of an 
examination for the Bar. 

These suggestions invohe the inquiry whether the 
Court will be willing to make such a change and whether 
it ought to make it. I may be permitted to say that I 
know a little something about that Court and its staid 
and careful ways. I hazard nothing in expressing the 
assurance that there are no members of the profession 
more anxious than they to see the standards of legal 
education elevated and the material of the Bar strength- 
ened and improved ; but they feel it to be their duty 
not to legislate in advance of the public and professional 
sentiment, and to move slowly and with care along the 
routes of change. They are conservative; they should 
be ; but I believe it capable of demonstration that the 
suggested amendment of their rules will meet the cheer- 
ful approbation both of the Bar and the public, and that 
the change in and of itself is desirable and prudent. 

The general trend of opinion is very manifest when 
we recall that a majority or almost a majority of the Law 
Schools of the State, at the expense of both numbers 
and income, have already adopted the complete High 



School standard and the three-year course; that Cokmi- 
bia University has gone further by confining her Law 
School, after 1902, to college graduates; that the 
Association of L^w Schools of the Nation, formed 
last summer at Saratoga, deliberately limited its 
membership to those which after September, 1901, 
should require a High School completed course of 
study, and those who now do or before 1905 
should maintain a three-years' course; that the 
American Bar Association, with a membership radiating 
over all the States and reflecting the matured and gen- 
eral views of the profession, passed formal resolutions 
in 1897 advising both changes; that the Board of Law 
Examiners of the State, prompted by convictions born 
of their valuable experience, recommended both the 
higher preparation and the longer courses; that men of 
conceded eminence, both at the Bar and on the Bench, as 
Judge Dillon, in his Storrs lectures at Yale, and Judge 
Brewer, of the Federal Court, in an address before us, 
have expressed similar opinions, and that even the 
metropolitan press, brought to the subject by disgraceful 
conduct of one or more members of the Bar, have pub- 
lished their conviction that admission ought to be made 
" more arduous so as actually to discourage those who 
see in it only a cheap and easy way of getting into a profit- 
able business." Such facts should assure the Court that 
in making the change it will not be strugghng in advance 
of the sentiment of the day, but will simply put itself 
abreast of the current of popular thought and yield to an 
almost unanimous demand. 

,But I should not stop here. The proposed change 
must be examined on its merits, and the objections which 
have been made to it be fairly weighed in the balance. 
At the outset it is well to have before us the actual 
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situation and see what and where defects exist to which 
a remedy should be applied. During the year of 1900 
the Board of Law Examiners received 899 applications 
and examined 876 candidates for admission. Of that 
number, 113 failed once or more than once. Of the 
whole number only 157 came with an exclusive law 
office education, and the failures among them reached 
twenty-fiye per cent, while among those who had 
received in whole or in part a law school education the 
failures did not exceed ten per cent. Only about eigh- 
teen per cent of the whole number depended upon the 
law office education alone. These facts are instructive. 
They show that the young men themselves realize the 
need of law school instruction, and only a small minority, 
probably under the pressure of financial needs, omit its 
advantages. It is obvious also that this minority, after 
three years of office study, fail to a very serious extent 
to pass the Bar examinations and need, at least, an added 
year of study to bring them up to the proper standard 
of qualification. On the other hand, there is more of 
failure among the men of the schools than seems 
explainable by the nervous anxiety of the occasion or 
the accidents of unreflecting answers. The examiners 
assure us that the percentage has been steadily lessening, 
due, undoubtedly, to the increasing severity of instruc- 
tion, and, with a uniform lifting of preparation and 
lengthening of courses, the failures should nearly pass 
away and there should come a higher level of acquire- 
ment among those who succeed. 

The advantage of a law school course of three years, 
I think, may be made clear by this consideration. 
A course of two years can only cover the technical sub- 
jects of study and that more or less by a process very 
like cramming. The classes are too large and the time 
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too short. Much has to be omitted which is very use- 
ful and beneficial to allow of what is imperatively needed. 
The young man is gorged and has little opportunity to 
digest. Anc| the things omitted under the compulsion 
of the narrowing time are precisely those which ought 
to be added to turn out something more than a cheap 
lawyer. What some of these neglected things are, often 
crowded out of a course of two years, I shall have occa- 
sion to say later and to make my protest against the 
neglect. 

I insist also that the shorter law school course, 
coupled with the present standard of previous acquire- 
ment, tempts the young scholar to sacrifice thoroughness 
of preparation to speed of arrival. He sees that by 
cutting ofi the fourth and last year of the High School 
course and at once entering on his three years of law 
study he can get to the Bar in two years from what 
should have been his High School graduation. He 
ought not to be so tempted. It is a wrong to him and 
to the State. The citizens pay for his course and he has 
only to take it. Experience and ability have planned its 
length and its lines of study. It is due to the State, 
which gives, and the boy who receives, that he should 
take the gift unmutilated and complete, and reach that 
standard of education deemed so necessary to the citi- 
zen of a republic resting wholly on intelligence that it 
is furnished without fee or reward. 

I add another thought, which, however, is both a 
thought and a fact. A low standard of preparation on 
the part of the student compels a low standard of instruc- 
tion on the part of the instructor. The teacher must 
get down to the level of the taught. The latter must 
understand or they will not learn, and, if the teaching 
goes over their heads and wastes itself in the air, nothing 
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has been accomplished. It is no light matter, this. It 
touches the capacity, the strength, the vital energy of 
the law professor himself. You cannot force him to 
teach day after day and year after year on the low level 
of present acquirement without a visible and tangible 
reaction on himself. He ceases to grow up while all the 
time compelled to grow down. Forced habitually to 
stoop, he soon forgets how to lift a free head into the 
air. Those only who have tried to make plain the diffi- 
cult problems, of which the law is full, and have seen how 
impossible it was to lift some of the insufficiently 
trained capacities before them to the level of compre- 
hension can appreciate how the effort shallows the 
current of thought, how it numbs vitality and saps 
courage and deadens ambition, and how it tends to 
lower and weaken the man himself. He ought to grow. 
The boys about him should be stimulants and not opiates. 
They should be bright and eager and questioning, put- 
ing him to his spurs and capable of demanding and 
appreciating the best of his brain and heart, and not 
some truant from a High School's final year, hurrying to 
nail a shingle on a door. And so it is for teacher, as 
well as scholar, that I urge the wisdom of more thorough 
preparation and a longer course of study. 

I know the objection most commonly made that in 
this manner we may shut out those who cannot spare 
the added time and whose necessities compel haste, and 
among whom will be some who are, in all respects, 
deserving. Judge Brewer, in an address before you, 
gave the complete and satisfactory answer, which has 
been cited in a report of the Law Examiners, but may 
well be repeated once more. He said : " A perfect 
answer is that a great many ought, to be deterred. 
A growing multitude is crowding in who are not fit to 
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be lawyers, who disgrace the profession after they are in 
it; who, in a scramble after a livelihood, are debasing the 
noblest of professions into the meanest of avocations." 
Let me add some pertinent facts. I have asked a friend 
of mine whose daily occupation compels him to feed 
upon statistics a question as to the growth of the Bar, 
and he gives me these results. Taking into view the forty 
years, from 1850 to 1890, the population of the State 
just about doubled, increasing from a little more than 
three miUions to a little less than six millions, while, in 
the same period, the number of lawyers rose from 4,263 
to 11,194, or 2,668 in excess of the rate of increase in 
the population of the State. What the census of last 
year will indicate will be known later, but I predict that 
it will show that while population has somewhat more 
than doubled in forty years, the numbers of the Bar have 
trebled. In 1840 there was one lawyer to every 726 of 
the population, but in 1890 there was one to every 536. 
Very possibly the new census may show one to every 
400. In 1895, 467 applicants were admitted to the Bar, 
while in 1900 there were 913, so that the number just 
about doubled in five years. Do you realize what these 
facts mean ? They mean that the profession is becoming 
overcrowded, that the rush is an evil and a hardship, both 
to thei old and the new members ; that, pressed by the 
necessities of a livelihood, there is danger that men may 
be tempted to gain money by questionable means and 
may bring scandal and disgrace upon our profession. Do 
I state this too strongly? Here again the metropolitan 
press, shocked by a recent event, has sounded a note of 
warning, and said to us, from outside the profession, 
from the standpoint of good citizenship, these ominous 
words : " It will not be unfitting either, to regard 
this as a warning or an admonition to our schools of law 



to be most conservative and circumspect in their work 
of adding to the ranks of the profession. There is rea- 
son to beheve that the great numbers of graduates every 
year are overcrowding the profession, and that its over- 
crowded state and the consequent difificulty of making 
a competency in honorable practice are conditions which 
conduce to corrupt practices." If, therefore, the 
changes I advise do tend to lessen the number of appli- 
cants for admission to the Bar, I regard such result as a 
benefit and not a harm. The deterrent effects of those 
changes will keep out no young man who is fit to suc- 
ceed and determined to succeed, but the very increased 
effort will make him a stronger- and a better man, and 
more worthy and more likely to win in the struggle for 
place and for reputation. We need not fear for such 
men. No severity of preparation or length of study will 
scare them awa}'. They are the stuff of which good 
lawyers are made, and will not shrink from the labor or 
the time' required. Rather, they will welcome it as 
giving room for that thorough and deliberate study 
which they know to be an imperative necessity. I do 
not worry about them. They are as sure to come to us 
as they are to live. But the change will tend to shut 
the door on the idle, the lazy and the unprepared. The 
members of the medical profession have already shut 
that door and locked it. They require a full High School 
course as the minimum of preparation, and then four 
years of study in some approved school of medicine. 
They do not except or prefer the college graduate. He 
may be, he often is, better prepared, but the four years 
of study are essential and exacted. Even the veterinary 
student may not doctor a horse, unless he has studied for 
two years in a competent institution. Is the law so 
much easier, so much simpler, so much less loaded with 
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responsible duty that a college graduate may practice it 
after a two-years' lingering in a law office and a non- 
graduate in one year more? I mean to free myself from 
all responsibility for the situation, for it borders on dis- 
grace to see the profession, which should outrank all the 
rest, trailing far in the rear and tempting, with its easy 
swinging doors, a scramble of the unfit. 

The phange, if it shall come, will naturally be ordered 
to take efifect far enough in the future to avoid inter- 
ference with those who have already filed their certih- 
cates, and the interim will give ample time to provide for 
the new emergency. The schools will retain their advan- 
tage over the law office by the year added to its study 
term. They should have that advantage. The student 
should be induced to prefer what all concede to be the 
better method of study. 

And so I repeat that the time has come when the 
needed and desirable change should be made ; that it is 
safe and just and useful to make it ; that the opinion of 
the best authorities among Bar and people is in its favor ; 
and so believing, I hope the measure may be pressed with 
all the force which this Association can bring to the 
effort. 

But changing the rules is not enough. It is much, but 
is not all. When the court has done its duty the law 
schools must do theirs. With greater capacity in their 
students, due to a more thorough preliminary education, 
and three years instead of two in which to do their 
work, they will be able to teach more deliberately and 
expansively some things which they now teach in a 
hurried and imperfect way, and some things which the 
great majority of them do not teach at all. They must 
be ahve to this duty, responsive to the new demands 
which the new opportunity, if it shall come, will bring 
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with it. I have left myself only room to indicate two of 
the subjects which require the added time and the more 
thorough preparation. 

I think the schools should devote more attention to 
practice than is commonly done. In 1898, a committee 
of the American Bar Association, after specific inquiries 
made of twenty schools, declared : " It will not be unsafe 
to say that, as law classes are now taught, not one student 
in ten is able to draw an ordinary pleading in any of 
the usual forms of action without serious technical 
defects." \^'hat I have already said indicates that the 
young men will get that necessary knowledge nowhere 
else. They must become fairly skilled in the use of the 
tools with which their work is to be done. They must 
not be left with a good case and a full and studious com- 
prehension of it to fall, nevertheless, over some section 
sprung from the cloudy depths of an ocean of Code. 
I do not mean that the whole of our Codes of Procedure 
should be studied, for the young men have but one life 
to live ; but I do mean that the general outlines of pro- 
cedure, not likely to be seriously changed, should be 
sifted out and put in their natural order for the student's 
use, and he should be required to draw such pleadings 
and papers as are incident to an ordinary litigation. Of 
course, it is very difificult and, probably, impossible to do 
that effectively in a course of two years already crowded 
with doctrinal study, but, if the course be made longer, 
the difficulty will disappear and the added opportunity 
may well be utihzed for a more thorough instruction in 
practice. 

Finally, there is one thing, either not taught at all or 
so rarely that it is exceptional, which should be taught 
in every school, and that is the science of jurisprudence, 
involving the history and development of the law. In 
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this country it is a national fault, that we make lawyers, 
but never jurists; we study law as an art, but never as a 
science. That fault is an outcome of our intensely practi- 
cal lives, never inclined to ask why, but always determined 
to know what. The mistake of it lies in this. Law is not 
a mere catalogue of arbitrary rules. If that were so, to 
know those rules would be enough. Law is a growth, 
and is growing yet, and will continue to grow when you 
and I are -gone. It has its roots in the distant and dark 
past, and has pushed up out of the dark, adding girth 
to the stalk and branches to the stem, and throwing an 
ever-broadening shadow as it grew. One cannot know 
it thoroughly and well without knowing the process 
and phenomena of that growth, or reahze the scope and 
meaning and true force of its doctrines without knowing 
whence and why they came, and by what attrition of 
time and circumstance they were rounded into their 
present shape. Not as we do, does the Continental law- 
yer study law. For him there are no dry husks of 
doctrine; each is the vital development of a living germ. 
There is no single bud or fruit of it but has an ancestry 
of thousands of years; no topmost twig that does not 
green with the sap drawn from the dark burrows under- 
ground; no fiber torn away from it but has been twisted 
and strained by historic wheels. For him, the Roman 
Law, that masterpiece of national growth, is no sealed 
book to be sneered at as obsolete and elbowed out by a 
corpulent and insolent Code, but is a reservoir of doc- 
trine drawn from the watershed of a world's civilization. 
I would not go so far as did that committee of the 
American Bar Association, whose report, though 
unaccepted, was an admirable product of their research 
and their thought. I would not say, as they did, that 
our whole system of study should be overthrown and in 
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its place be put the study of law as a science and not 
merely as an art; but I do say that it is a shame to 
graduate a lawyer densely and absolutely ignorant of 
the history of his own profession; and that it is entirely 
possible, with a better preparation and a longer course, 
to parallel the lines of technical study with the elements 
of jurisprudence and the story of the law's share in the 
progress of civilization. If there was no other single 
reason for increasing the required preparation and 
lengthening terms of study, I should deem it an all- 
sufficient one that the change will furnish opportunity 
for and open the way to a study of the science of juris- 
prudence, and will tend to make our young men, not 
merely technical practitioners, but strong, intelligent, 
scholarly lawyers, and, what is equally needed, strong, 
intelligent and scholarly men. For these boys of ours 
are not to be mere lawyers. They may float for a while 
in the accustomed waters, but very soon an irresistible 
under-tow sweeps them out into the stormy sea and 
among the pounding waves of political life. They are 
to be our leaders, our civic rulers, our law-makers. 
What law will he make who is stone-blind to the law that 
has been made ? How will he know to guide our growth 
who does not understand the growth already attained? 
Shall we leave our legislator, who is to be, to ignorantly 
propose the experiment of laws which were tried and 
tested in the old years and finally thrown, with a swing 
of disgust, into the rag-bin of fool projects? No, gen- 
tlemen of the Bar, no! Our law schools must give us 
something more than the mere artisan who can draw 
a pleading or trip a lying witness. Their product must 
be men, as well as lawyers, vitahzed by the air of historic 
jurisprudence, fascinated by the' absorbing interest of the 
study, strengthened and lifted by its world-old lessons. 
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I grant that it is not an easy thing to do, and that the 
teacher must first teach himself. But, if one may do 
that in the gray of his gathering winter, how much 
better may thpse do it who have youth and strength for 
their handmaids and years for their arena! I grant 
again that the young men wiU sometimes be both rest- 
less and doubtful, but, if you take them firmly in hand 
and hold them to their work, very soon, if there is the 
making of a man in them, they will grow eager and joyous 
in the study, and some day add wealth to its domain. 
And so I plead with our admirable Court that the 
schools may have the opportunity, through the require- 
ment of higher preparation and longer lines of study, 
to train up men who will be an honor to the profession 
and a blessifig to the State. 

And now 1 must relieve your patience. I have said 
what I should; I have done what I could. This effort in 
behalf of legal education is, possibly, the last service 
which I can render to the State in which my life has 
been lived, and to which I owe both allegiance and grati- 
tude. It might have been more interesting to have 
discussed before you some problem of the law or some 
unsettled question of jurisprudence ; but what I have said 
has seemed to me a duty, not to be postponed or 
neglected, or in any way subordinated to the mere 
pleasure of the occasion. No man knows more thor- 
oughly than I do the need of speaking as I have spoken ; 
and, whatever the outcome, I shall feel, at least, that I 
have not been unfaithful to my chosen profession. 
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